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MEETINGS OF THE AMERICAN INDIAN POLICY
REVIEW COMMISSION

FRIDAY, JUNRRE 4, 1076
AxericaN InpiaN Poricy Review CoMaission,

Washington, D.C.

The Commission met, pursuant to notice, at 9:30 a.m., in room EF-
100, the Capitol, Senator James Abourezk (chairman) Sresiding.

Present: Senator Abourezk; Congressmen Yates and Meeds; and
Commissioners Deer, Bruce, Whitecrow, and Dial.

Also present: Ernest L. Stevens, staff director; Kirke Kickingbird,
general counsel; and Max Richtman, professional staff member.

Chairman Apourezx. The American Indian Policy Review Com-
mission meeting will come to order. I would like to ask the cooperation
of everybody. The acoustics are not the greatest in her, it is a small
room and it is going to be noisy. When everybody whispers, every-
body else can hear. I would be grateful if you would do it quietly so
we can hear the people testifying today.

I have one announcement to make prior to my opening statement.
That is that. the }{)eople who brought the lawsuit against the American
Indian Policy Review Commission, lost the lawsuit in the Federal
district court at the trial level. They entered an appeal to the U.S.
Sn{;reme Court on May 19.

am advised by our legal counsel that the other side filed a motion
to dismiss their appeal, so the lawsuit is all over with. It was never
a source of great concern to any of us, but it was a source of some har-
assinent and took up a bit of time of our legal staff.

I always thought the lawsuit was over with before it started any-
how, 30 it is welcome news to the Commission.

We are here today to discuss, review, and make appropriate com-
ments on the third quarterly reports. The law requires each task
force to report its progress to the Commission by submitting written
quartelgy reports.

The Commission also has the authority to require, at its discretion,
an oral presentation of each report. The purpose of this meeting of
the American Indian Policy Review Commission is to give the Com-
mise'oners an opportunity to review the third quarterly reports of
each task force’s progress. Furthermore, after this review process, the
Commission will be able to determine when each task force’s final
report must be submitted. Task forces may be required to submit
final reports prior to their originally scheduled deadlines if reports
continue to be unsatisfactory.

By the end of the third quarter, each task force shonld have restated
and clarified the relevant issues and presented preliminary conclu-
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sions and tentative recommendations. Todays review will center on
examining issues, conclusions, and recommendations.

Opening statements and introductory remarks are unnecessary. We
will proceed, with each one, directly to the review questions. Do any
Comnmission members have anything they want tosay {

[No response.]

Chairman Apourezx. We will go to Task Force No. 1 and proceed
as rapidly as possible through all the task forces. Is No. 1 here !

STATEMENT OF HANK ADAMS, CHAIRMAN, TASK FORCE NO. 1,
ACCOMPANIED BY KEVIN GOVER

Mr. Apams. I am Hank Adams, chairman of Task Force No. 1: trust
responsibility and the Federal-Indian relationship, including treaty
review.

Congressman Yares. Mr. Chairman, we all want to hear what he
is saying. He is talking only to you.

Mr. Apaxs. With me is Kevin Gover, specialist with the task force.

Since the chairman stated that opening statements have been dis-
pensed with, I have no opening statement.

Chairman Asourezk. First of all, how far along are you on your
final report to be submitted to the Commission?

Mr. Apaxs. We are just going into the drafting on the final report
at this point. We have virtually, I would say 95 percent—well, 100
percent of all direct research done. There are details we are still
trying to get from Government agencies and answers to specific ques-
tions or some specific detailed information. Other than that, we are
proceeding to the drafting and writing of the final report.

Chairman AsoUrezk. When will vou complete that draft?

Mr. ApaMs. We will be completed with our final report on the date
of expiration of the task force.

Chairman Aporrezk. When is that?

Mr. Apayms. July 20.

Chairman Asotrezk. You will have your report submitted to the
Conunission on or before July 20?

Mr. Apays. Yes,

Chairman Apovrezk. What was the objective of your task force!

Mr. Apays. The basic objective was to analyze and study treaties,
statutes, court decisions for one, to clarify and perhaps better define
the unique status and relationship of Indian tribes to the people or
to the United States; to clarify just what was the character and the
nature of the Federal-Indian relationship; to clarify and define just
what is the nature and character of trust responsibilities; and to re-
view treaties for the purpose of communicating just what is the stand-
ing and viability of treaties with Indian tribes in the life of Indians
as well as the life of this Nation. .

Congressman Yares. May I ask a question, Mr. Chairman?

Chairman Asourezk. Yes.

Congressman Y aTes. What is the conclusion about the trust respon-
sibility to the off-reservation Indians? I look at your task force re-
port and I don’t get a precise answer there. Let me read the paragraph.
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Extensive documentation of the trust relationship with Indians would be
provided to verify that the relationship embraces the sovereign entities of In-
dian tribes and that the trust responsibilities relate directly to Indian people,

property and rights.

Per tribe : What happens to the individual when he leaves the tribe !
Does the Government's trust responsibility cease to exist? As for ex-
ample, during the Eisenhower administration the national policy was
to try to persuade Indians to leave reservations and go to the cities and
get good jobs there.

Mr. Apams. Essentially, what we are indicating is a person does not
leave his tribe just by physical mobility. The fact is, there are only
a few methods of separation fromn ones tribe and from the Federal
trust responsibility and that is by expatriation of some form or
another.

In fact, the Federal obligation carries with an individual person as
long as he is in tribal relations, whether he goes to L.os Angeles or
comes here to the District of Columbia.

Just one of the Alaskan Native corporations, the North Slope
Alaskan Corp., has Native people in 568 different counties of the United
States and we do not see a severance of responsibility, either by the
Native corporation or the United States, to those Eskimo people just
because they are not located right now on the North Slope.

Congressman Yarrs. When you say you don’t see it: Is your con-
tention sustained by the law ?

Mr. Apaus. Qur contention is sustained by the law and we do feel
there has been a misapplication or an administrative voidance of a law
by failure to recognize the code of Federal responsibilities and the
full application of the law from a standpoint of eligibility.

We have looked at & number of tribes just to see where their ropu-
lations are, like the Yakima Tribe. It has 25 percent of its population
off the reservation and the tribe recognizes the responsibility to those
members, but the Federal Government does not. However, there are
a_comparable number of Indians from other reservations on the
Yakima Reservation and the Federal Government recognizes eligibil-
ity for those non-Yakimas just because they are on the Yakima
Reservation.

It has seen a severance of responsibility for those Yakimas who
have gone away, if they have gone away to a nonreservation area, but
it picks them up if they go to Quinault, an Oregon reservation. That
mobility has been misapplied and has been a real unnecessary problem
for Indians.

Congressman Yatres. The term mobility, as you use it: Does that
apply to movement from one reservation to another or does it apply
as well to 8 movement. from the reservation to the city ?

Mr. Apaws. It applies under the law as we see it. Byron Ellis’ going
from, say, Yakima to L.os Angeles or Yakima to Chicago. However,
that is not the application that lias been given.

Congressman Yatea, Do the tribes recognize that? In conversations
with Mr. Sinnett of the BIA, he indicates the tribes themselves are
opposted to recognizing the responsibility of the Government to the
Indian people who leave the reservation. What has been your experi-
ence in talking to the tribesmen !

¢ 8
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Mr. Apaxs. In directly asking the tribes and tribal witnesses in
hearings on this question: The tribes have been saying that the Fed-
eral responsibility and the Federal obligations carry with our people
when they leave the reservation.

T would acknowledge that the framing of questions perhaps leads,
in some parts, to the result. We did not ask Takimas if they felt the
same way about other tribes as they do about their members. They may
think that is great for Yakimas but they may not have that same
concern abont a Navajo ’Foing from Window Rock to Los Angeles.

Congressman Yarrs. To summarize then. what you propose to rec-
ommend finally. as we see it now, is the recognition of the trust respon-
sibility by the Federal Government for Indian people, whether they
are on the reservation or not. Is that correct ¢

Mr. Apaysa. Yes. that is correct. One of the things T think we are

ing to he able to demonstrate very well is the whole question of eligi-

ility and this was mentioned at the last Commission meeting.

It is that althongh if there has been & general denial of eligibility of

rsong off the reservation from numerous Federal services, the fact
15 most Indians on reservations who have every eligihility are not
getting the services, even though they have every entitlement to eligi-
bility recognized by the United States.

Congresmnan Mrrns. In that case then: How do vou define “Indian
peoples” if the recognition runs to them whether they are on or off a
reservation? Who defines who are “Indian people”?

Mr. Anaums. This is another element of defining the trust responsi-
bility. We are saying it can he well demonstrated. well proven hy
history and by law. Legal analysis that the basic trust responsibility
goes from the United States to an Indian tribe rather than the person
of individnal Indians.

The basic definition of who is an Indian and who is eligible for that
relationship is determined. or should be deterinined, in the first in-
stance by the tribe.

Congressman Yates. By each tribe?

Mr. Apaus. By each tribe for itself.

Congressman Yatrs. Yon are suggesting. in administering a trust
relationship. the Government is to e hound by the interpretation
given by each tribe as to what is an Indian for purposes of membenr-
ship in that tribe?

Mr. ApaMs. That is correct. There are sonme problems in just accept-
ing the current status of all Indians hecanse there has heen substan-
tial Federal administrative intervention in membership in the past
that has created some problems for a number of triles. We are indicat-
ing there should be some period of realignment of membership before
anvthing gets set solidly on who constitntes memberships of tribes.

on (fo have situations where persons of. say. fractional one-hun-
dredths of Indian blood are antomatically members of tribes by Fed-
eral law. Yon have Federal law determining. say. in the case of termi-
nated ["tes. where any of the terminated Utes less than half-blood
cense to be Indians,

In the cases of some of the other terminated tribes like the Klam-
aths. vou have full-bloods who have ceased to be Indians.

Congressman Y.aTes. Under what conditions would your full-bloods
cease to be an Indian?

A
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Mr. Apaxs. Under explicit termination legislation, plus some of the
Indian Reorganization Act constitutional governments. You have a
number of things that were essentially imposed by the Federal Gov-
ernment. The Indian Reorganization Act constitutions very seldomly
were motivated by the judgments of an Indian tribe and what was
best for themselves. They were pretty much sold on this. )

You have a number of provisions in coustitutions that can disallow
meinberships for Indian tribes. You have many that have a residency
at birth provision, so if a fullblood Indian courle are living, say
in Los Angeles, when their child is born, that fullblood Indian may
not_be entitled to membership, except by adoption, in its tribe.

You ..ave & number of fractionated bloodline provisions. You have
it frequently easier. that yon be entitled to miembership, if you have
one non-Indian parent than if vou have two parents who are members
and are fullblood Indians from different tribes or a fullblood Indian
from several tribes.

Congressinan Y.ares. Hank. is it the responsibility of your task
force to define who is an Indian?

Mr. Apaus. No: it is more our responsibility to characterize what
are the rights of the tribes to define membership.

Congressman Yartes. Mr. Chairman, may I ask staff which task
force has the responsibility of defining who or what is an Indiant

Mr. Apans. We do have the responaibility of addressing that ques-
tion in just the category of Federal-Indian relations.

Congressman Yarea. I would assume the definition itself, if not
yours, would be somebody’s. Who has that?

Chairman Asourezk. I think it ought to be given to somebody.
Somebody ought to have that responsibility.

Mr. Apaue. I think a nnmber of task forces are addressing it.

Commissioner Diar. This wasn't given to any one task force to
define. This would not be the nsibility of Mr. Adams alone.
Neither would it be the work of Tuﬁ Force 10, along with some other
task forces, because they may very well di on what an Indian is.

Chairman Asotvxezx. Congressman M. just pointed out some-
thing that I think is very accurate. We will have 8 recommendation
from & number of task forces. It will probably he the Commission’s
responsibility to make a final definition of it if we possibly can.
I think it is going to be one of the most important things we can do.
What procedural changes does the task force intend to recommend?

Mr. Apams. We expect to recommend that: A new Department
of Indian Affairs or whatever it is called or whatever its name, and
more clearly to clarify or define, in law, what the Federal obligations
are,

Chairman Arotrrezx. That is policy. I have got a question on policy.
In terms of procedure, what kind of things are you going to
recommend {

Mr. Apsaxma. Whose procedure?

Chairman Apovnezx. Procedure on the part of the U.S. Govern-
ment. What procedural changes will you recommend the U.S. Govern-
ment undertake to fulfill a treaty responsibilitv {

Mr. Apana. We are going to recommend a basic restructuring of the
relationship of the tribes with the administration or the executive

10
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body and we are going to recommend some procedural changes in
consideration of Congress on thess issues, .

We are going to essentially propose a system of restored bilateral
relationshi

Chairman Asourezx. What does that mean ! .

Mr. Apans. To involve Indian tribes in the decisionmnaking proc-
eases, both with the Congrees and with the executive branch. So that
some of the powers taken away from the tribes and invested with the
administrative branches—and in the past, churches, the Board of
Indian Control that was in existence from 1869 to 1934—to give some
of this decisionmaking power directly back to the tribes,

Again, to work on some basis of equality, both with the Congress
i: mu}l:ing its decisions relating to Indians, as well as the executive

ranch.

The powers that have been vested by Co with other people—
whether it be a Secretary of Interior, whether it be a Commissioner
of Indian Affairs—we are going to recommend some of those powers
be vested directly with the tribes again, so that there will be a reality
to self-determination and involvement of Indians in decisionmaking
processes.

What we see now is not self-determination but self-administration.
The tribes administering themselves along the lines of procedure and
rlnles, guidelines and regulations, that somebody else makes up for
them.

Chairman Apovrezx. Hank, I think what is important in this, not
only for your task force but all of the task forces, you are all going
to make policy recommendations of some kind or another and I know
you have them and I know the other task forces have them.

It is r\exg to you to give us specific ways of how those policies can
be altered one way or the other. It is good to talk in general terms.
as you have been talking, but a general intellectual discussion of what
might be done or whas is to be done is not enough. We are going to
have to have it laid out just like a readmap, so we can take the
recommendations, if we adopt them, and present them to the legislative
drafting service and put them right into bill form and try to move
them through Congress.

What I am saying is that the Commission will not have the time
and will not be able to expend the effort to take a general intellectual
framework and transpuse that. into legislation. That is up to you, that
is up to all of the task forces. I hope you will all keep in mind that
is exactly what we need as you start writing your reports.

Mr. Apas. One of the things, also cognizant of our own time
limitations, we are going to spell out all of the alternatives for future
action. We are going to discuss different options, different alterna-
tives, but without saying a step-by-step reform or we are not going
to take one, say, component of BIA and say this is what should be
done to change that, to reform.

We will try first, to spell out a complete new policy structural
framework in the standards of how that new structure would best be
able to fulfill responsibilities that the existing structure is not doing.
rather than saying what minor or major changes should be made 1n
the existing structure to do that.

b
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o, we are not going step-by-step, just giving a slightly different
character to the existing structure. .

Commissioner Bruce. Hank, you are going tc spell out the definition
of trust responsibility and its execution Fo

Mr. Anans. Yes; we are.

sl({‘(()immisnsion(-r Bruce. I don't find it in your report, that is why I
asked.

Mr. ApaMs. Yes: we are going to. But even at this late date, we are
still directing questions to the Interior Depertment relating to what
they consider to be trust responsibility. They are giving it a different
application almost daily over there and they have statements, legal
analyses written in the solicitor’s office that are being rejected at the
Secretary’s level.

Iegal analyses of trust responsibilities are still being adjudged for
their political acceptability or nonacceptability by the political ele-
ments in the political department as well as the White House and Of-
fice of Management and Budget.

We are trying to get some clarifieation of where they are standing
on their definitions or lack of definitions. We will give a clear-cut,
straight forward statement of what we see as being both the nature of
trust responsibilities as well as the standards thai need to be upheld,
sonie of the lprocednres that need to be followed, and both the admin-
istrative and judicial enforceability or liabilities attached to trust re-
sponsibilities.

Congressman Meeos. Mr. Chairman, first, Hank, I would like to
compliment yon on yonr report. I think it is & workmanlike job and
obviously you have put in & lot of time. I would like to ask some ques-
tions with regard to the methodology and procedure first, rather than
policy questions.

The first question asked by the gentlemen from Illinois indicates
what I am really looking for here—the question of jurisdiction.

A\ question of trust responsibility, also has roots in other task forces,
What kind of commumication and work have you done with other task
forces on that issue of who is an 1adian? Task Fo:ces 3, 4, and 8 are
also asking that question. What kind of comniunication do you have
with them with regard to questions like that !

Mr. Apays. We have had consultations and discussions, particularly
with Task Force No. 2. on tribal government. The other member of
our task force, John Echohawk, was with us at & meeting in Denver.

We have had discussions since the quarterly report on just these
types of issnes. T have had discussions with the education task force
briefly, just on the question of how we were going to define or touch
upon these questions with respect vo, say, education, eligibility for
services. We have had these discussicns.

Congressman Mgens. Have yon had any formal discussions or meet-
ing with other task forces?

Mr. Gover. Task Forces 1, 2, 3, 4, and 9, in Denver. A coordination
of issues meeting.

Congressman Meens. How many of your task force members are
act(ilve In y;mr task force procedures, hearings, preparation of reports,
and so on

12
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Mr. Apanms. All three task force members have been active in the
discussion of how we are going to treat issues. We had a neeting 2
weeks ago. after the quarterly report.

I'he meeting in Denver with the other task forces was prior to the
development of the quarterly report. Our task force met with John
Echohawk and Irong Nash, and we met also with the Director of the
Commission—

Congressman Meene. Who are the other task force members !

Mr. Apams. Dong Nash and John Echohawk.

Congressman Mekns. Are they working full time ?

Mr. Apays. Both are working in their respective offices in Boulder,
Colo.. and in Pendleton. Oreg., on draft reports relating to trust re-
sponsibilities. treaties. and some of the things like water rights.

(‘on%rossmnn Mezps. Did they help you in the preparation of this
Teport

My, Apawms. Only from a discussion basis. then T formulated it.

Chairman Asoviezk. What about the research # Did they help with
the recearch?

Myr. Anaws, In part. They are. more or less. going to be moving into
Washington for tEis final drafting portion oF(t)he report. They have
not liad the same opportunity to review all of our resonrce naterials
that are mostly centered here in the Washington office. but they have
done independent research, as well as major documents that we have
sent to them.

Congressinan Mrens. What kind of cooperation are yon getting from
the staff director and the core staff ¢

Mr. Apaus. Generally we are getting cooperation as fur as if we ask
for anything. There has been one problem that has been disturbing to
me. that has come up in the last month or two.

Congressman Mrens. What isthat ¢

Mr. Apays. That is a failure to receive certain items that are sent to
me in the mail or by telegram.

Congressinan MxEens. Are yon not in the same building ?

Mr. Apays. We are in the same building.

Congressman Mrens. Why is it necessary to send telegrams in the
same building?

Mr. ApaMg. No; to receive messag:ﬁ that are sent to me from tribes
by Western Union or U.S. Postal Service that are logged in as being
received but never reach my task force or myself.

; ("ongr;ssman MEeeps. Who is the person on the core staff responsible
or that

Mr. Apays. T would presume that Max Richtman has the adminis-
trative responsibility for that. They are trying to track down some
things that have come to me throu%};ethe secretaries and through the
point of being logged in. We have been unable to locate them.

Congressman Mxeps. When did you receive the critique on yonr last
quarterly report ?

Mr. Apays. I have not received a critique on my last quarterly re-

rt.
rm(‘-ong;ressnnan Mrzrps. Has anybody instructed vou as to any short-
coinings or probleins with your last quarterly report?
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Mr. Apams. There have been discussions with the Director. We
have had a number of discussions just on directions and basic content.

Congressman Meene, No critiquie in writing then {

Mr. .A\pamg. No critique in writing.

Congressman Mexps. Are yon using any of the experts or consnltants
on the core staff !

Mr. Apays. Primarily in documentation acquisitions.

Congressman Meeps. In docnmentation acqusitions?

Mr. Apaxs. In document acquisitions. In getting specific items.

Congressinan Meens. How many hours would you judgge you have
used the core staff experts or consultants in the last quarter

Mr. Apaus. I would probably guess less than 5 man-days.

Congressman Meens. How many consultants do you have ¢

Mr. Avass. We have had two.

Congressman Meens. \Who are they §

Mr. Apasmx. One is Michael Hughes, working with us in relation to
water rights questions in the southwest; and the other is Vincent
Knight, who is tinalizing work on some Oklahoma isstics.

Congressman Meeps. \Vhat kind of cooperation are you getting from
Fedm\ﬁ agencies?

Mr. Apays. We have had a problem with the Department of In-
terior on a scheduled hearing. That was when we got responses from
different people in the Department of Interior, from the Solicitor’s Of-
fice, from the Fish and Wildlife Office. from the Bureau of Indian Af-
fairs, saying they would appear at our hearings but those were all can-
celed Ly the Secretary’s office.

We were going to ?mve a hearing in the Burean of Indian Affairs or
in the Interior Departiment auditornmn.

Congressian L&ms. Why were they canceled §

Mr. Apaus. Why were they canceled

Congressinan Merps. Yes.

Mr. Apams. Because we were informed indirectly and directly—
well, indirectly by some of the agencies—the Secretary’s office wanted
to control the content of any statements made by any of the bureaus
or agencies and they wanted us to reapproach themm and just deal
through the Secretary’ oftice.

Congressman Meeps. Did you do that !

Mr. Apaxs. We canceled our hearing and said, yes, we will present
these to the Secretary and we have submitted it.

Congressinan Meeps. Yon have not had, at this juncture, any snb-
stantial input into the question of trust responsibility from and
throngh Federal agendies%

Mr. Apaxs. That is not—

Congressman Mezps. Not quite accurate! Don't be afraid to say so.

Mzr. ApaMg. We have gotten some good response from agencies and
superintendencies relating to land nse and lease records. A number
of things we sent out to the field we have gotten good e to.

Congrssman Mzens. How about from the Secretarial level or Dep-
uty-Secretarial level¥ For example, Kent Frizzell right now is doing
a paper on the question of trust res,)onsibility to nonrecognized tribes.

ave you talked to him abont the policy and how they are deter-
mining the policy down there?

14
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Mr. Abays. We have directed questions to Mr. Frizzell but Mr. Friz-
zell is the one who eanceled ont the independent presentation by any-
one under the Secretary’s oftice. 1le cnnce‘od out direct talks with Reed
Chambers. who canceled ont direct appearances by Lynn Greenwalt
of the Fish and Wildlife Services and the other Federal ageneies in the
Department of the Interior. In a xense, Mr. Frizzell has indicated that
he, or Secvetacy Kleppe. ave the only ones in the Depmtment from
whom we should get our answers,

Congressman Mreos, Iave yon informed the Director of that
problem!?

Mr. Abnays. Perhaps not directly. We don’t necessarily see it fully
as a problem. beeanse we do have a good deal of documentation that we
have from each of those oflices. that. we don’t necessarily need.

_That direct discussions abont say. are you still standing on this posi-
tion, on some of the many papers already done on trust responsibilities
in the past few years—

Congressman Mzeps. You are getting vour information throngh the
Solicitor’s opinions and elsewhere?

Mr. Anaars, We ave getting our issues throngh daily processing of
issnes. We ave getting documents out of that Department. whether
or not they urve given to us by the Secvetary.

Another oflice that. is very helpful to us is the Forestry Division of
the Burean of Indian A flaivs. Appavently, in a sort. of cryptic letter we
vot from them 2 days ago there was an indication that Greg Stephens
has had his hands whacked off for handing materials ont—not only to
ns but to Members of the Congress.

I have not been able to get back to him since receiving that letter 2
days ago. to see if their cooperation with ns has been suffering from
any instruction in just cooperating.

Commixsioner Drrr. Have you used any paid consultants?

Mr. Apams. We have not been using any paid consultauts. Two
people we initially indicated wonld be consnltants are still available
to help us on review and writing activities in the next. 50 days. That
is Gary Orficld and Bill Rogers, a law professor at Georgetown. That
l\\'onld not be in a paid capacity—that would be a personal assistance

nsis.

Commissioner Deer. What other problems do you anticipate from
vour task force or with your task force? How can they be helped ¢

Commissioner Wirecrow. I am sorry, Mr. Chairman, I can’t hear
a thing.

Chairman Apotrrzk. T amm going to call & 5 minute recess mtil
they set up this public address system.

[ A short recess was taken.]

Chairman Anovrezk. The question is, “What will be your specific
legislative recomniendations?

Mr. Apayms. We are doing a draft bill on an organized new depart-
ment. at the Secretary or Cabinet level, entitled the “Department
of Indian Affairs.”

Chairman ABovrezk. Does that have a trust council authority con-
cept included in it ?

Mr. Apams. The trust council authority concept will be tied into
that organizational plan, but our judgment is the Bureau of Indian

15



11

Affairs in the Department of Interior cannot carry out its olliga-
tions.

Chairman Asourezx. You are suggesting it should be removed from
the Interior Department ¢

Mr. Apans. Yes.

Chairman Asovrezk. How ahout congressional committees? Should
they be separate committees ! The Indian A ffairs Subcommittee should
be out of the Interior Committee ¢

Mr. Apams. Yes; it should be. There should be some way of
divorcing the dealings of Indians at the congressional level from the
committee structure of Congress.

There are several ways the Congress operates out of committse
and subcommittee jurisdictions; the Economic Committee, the Bud-
get Committees of the House and Senate. We are going to ask for
something different on the part of Congress in dealing with the tribes.

Chairman Asourezx. What will that consist of ?

Mr. Apaus. I am not certain of the final form right now. We are
discussing this with & number of people. We are reporting on a num-
ber of things we see as problems in the relationship between Indian
tribes and the Congress.

Some very recent activities we will be reporting on, for instance,
is the introduction into the Senate of the United States of the Arizona
tribe’s water bill. We have statements from two Senators of the United
States. who have made public statements to the effect these are our In-
dians, they aren’t any other Senator’s Indians.

In trying to localize problems when you are dealing with national
obligations, the area Indians don’t belong to Senator Goldwater or
Senator Fannjn and it is & problem. If a Senator can control what
happens to Indians in his State, the same as Senators can control who
get on the Federal bench in the Judiciary, we think there is somethin,
wrong in that relationship and we are going to be reporting on some o
té\om type of things in building this case for a new relationship with

n .

Commissioner Dxxr. I would like to return to my previous question
about use of these consultants. What will they be doing now !

Mr. Apaus. Primarily, the consultants we have are submitting re-
ports to us and we will determine what usage we will make of those
reports they submit to us. On the personal aid or nonpaid assistance
from Mr. Orfield and Mr. Rogers: That is primarily a work area of
review in trying to refine some of our recommendations and to assist
also in specific legislative draft proposals. They will help put them
into a form someone ¢an use.

Commissioner Drer. How about the consultantst Do they wish to
be paid or not paid ! What is the reason for not employing them?

r. Apaus. They do not wish to be employed or paid. They have
made & number of assistances to Indian people in the past and they are
in ongoing programs where they do receive salaries ‘and so they do
engage in a number 6f pro’bono type activities.

Commissioner Dexr. One of the concerns we all have is sufficient doc-
umentation for the conclusions. Could you summarize for us the sources
for your conclusions and are you satisfied this will be sufficient docu-
mentation for your recommendations!

*
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Mr. Apams. We are satisfied every conclusion we submit will be
fully supported by full documentation, and we have not been trying
to win any tonnage awards, but we probably will as far as bulk from
every period in history including (Government actions over the past
several years. The problem is too massive of documentation, like on
water rights——

Chairman Apourezx. May I interrupt a minute. What the Commis-
sioner is getting at is a matter of prime concern and I am glad she
asked the question.

When we take any recoinmendations that this Cominission comes up
with to the floor of the Senate or the House to pass the bill, we are
going to have to have the allegations backed up with facts. That is
the only thing we really need to know. Do you have it there for us?

Mr. Apaus. Except where I was noting earlier, I have not received
those things in the mail. We will have documentation.

One of the items that has been sent to us—that has not been received,
that has reached the Commission offices but has not reached us on the
task force—relates to, in one instance, organized crime in the South-
west,

Perhaps we might better be left without that information because
I sce reporters are being blown out of their cars for looking at the same
issue.

The National Indian Youth Council indicated they had sent a num-
ber of documents relating to this issue to us. We have not received
them, even tll(:)l.l#]l it has been logged in as having been received
at Commission offices.

Commissioner Drer. Again, I would like to address the importance
of this. I have been to & number of hearings and in iny personal
opinion. I don't feel they were structured and organized to give us the
factual kinds of informiation and documentation that we would need.

If I were the person looking at these reports and these reports were
based on the hearings, one would have to question some of these
documentations.

For example, you have talked here about $2 billion authorization for
5 vears. How did you arrive at this fizure and what documentation
can support this figure{

Mr. Apaus. There are a number of documents relating to what is
happening to the existing budget. How many dollars go to Indians,
and how many Indians are being served. These are not items that have
been picked up from individual witnesses at hearings. There are very
few individual witnesses who would try to describe & national budget
within a time period for themselves and for everybody else.

We are reviewing the service delivery information. We have put
together documents we have pulled out of the Department of In-
terior over the past several years; and we think we will have a costing
out of our recommendation.

Commissioner Wiirrzckow. Mr. Chairman, T have had about a week
to review a lot of these re‘Jorts. I have tried to go through yours
because I think your particular report is going to have a great respon-
sibility in the entire Commission report.

As an Indian—who for some 47 years has lived under the blanket
of being what we have been told alf of our many years that we ave a
ward of the United States and that we are, in effect, subject to the
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rules and interpretations of one particular department of the Gov-
ernment—I was very interested in your approach to the subject of
sovereignty, insofar as the trust responsibilitiez of the Federal Gov-
ernment are concerned.

Can you tell me at the present time, whether or not your task force
has gotten into the subject of sovereignty and what type of sovereignty
or whut quantity of sovereignty do you see coming out of your task
force? Are ;’ou recommending a return of this form of sovereignty
to the tribes

Mr. Apaxs. As a primary base, we have reviewed colonial treaties
and relationships that existed between Indian tribes and the govern-
ments of England, Spain, France, and the Netherlands.

We have reviewed how that relationship developed to see what the

character of sovereignty for Indian tribes was at the time the United
States eame into being.
. The best expressions of that character of sovereignty, we find, are
in the velumes, the Law of Nations by Emmanuel Fitel and these are
the authorities John Marshall looked to in deciding the first Indian
cases. These are the authorities that Thomas Jefferson and .John Adams
and George Washington looked to in trying to structure just what
the relationship with tribes would be.

So we are beginning at that point, to see just what the character ¢
sovereignty was acknowledged or recognized for Indian tribes at th
beginning of the United States, and looking to the principles involved
in the initial relationship, say, as oppoa to going to the 1936-38
Solicitor’s opinion—the Mericle opinion—on what are the rights of
self-government.

We are going back to the base point to see what were the principles
of self-government, the prineiple of relationship in the beginning of
the relationship with the United States.

We do find in our analysis that the basic relationship is one of
between sovereign entities or between two governments, rather than,
#ay, the United States to individual Indians and the trnst relationship
initially was acknowledged to be more in the form of a protectorate
relationship between nations, rather than an all-consuming power
vested in the United States, to control all elements of Indian existence
for Indian’s benefits.

Then we reviewed the end of treatymaking in seeing what was the
basis for any tmstym-ki% and what was the effect of that 187! act
on Indian treatymaking. We have a tentative judgment. that altough
the 1871 act was a restriction that the United States could imposo upon
itself to stop recognizing tribes as independent nations who might he
contracted by treaty, but that act did not create new powers for the
United States to legislate completely over Indians.

Commissioner W:m'ncnow. In your comments here g;\tl brought up
Justice Marshall's opinion that indian tribes might be denomi-
nated as being domestic, dependent nations. o

As a domestic, dependent nation, I can see a possibility of return of
sovereignty to some extent, to some of these dependent nations.

However, it does worry me when Dr. Blue Spruce, at Talequah,
Okla., said the Office of American Indian programs had identified
over 800 Indian tribes with populations from 2 through 90,000

MN-877—78—-3
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That particular statement really gave me some concern. How do
we return any form of sovereignty to a domestic, dependent nation
with a population of two.

Mr. Apams. We are not asserting that domestic, dependent nations
exist, irrespective of the factual sitnations. When Justice Marshall
was speaking in the 1830, there had heen, at that point, somne tribes
who were more or less regard:J as extinct because there were only a
hindful of people left anﬂhoy were not categorized in the same way
Justice Marshall eategorized the Cherokees.

Congressinan Yates. We were discussing before, the definition of
an Indian. Do we have to move into defimtion of a tribe now? You
raised the question of a two-member tribe.

Commissioner Wurtrcrow. I think we have to face this issne headon
a~ a Commission. T think the Cominission’s responsibility is to get into
the definition of who is an Indian and who is an Indian tribe. I think
this is most important from the Commission’s standpoint.

Chairman Asotrrzk. I would personally tend to agree with that.
T think we have to deal with what is a tribe as well as what is an
Indian.

As usual, we are always cramped for time. In order to get this room,
becanse we have votes on both sides today. we have agreed to give it
np at 11:30 and come back at 1:30. They have another meeting sched-
n‘od in here.

Some of these task forces will take longer than others and Hank
will take longer because he gives convoluted answers to every question
we ask him. L. .

Mr. Apaxs. That is because in all of the other Comimission meetings
no one has asked me any questions. o

Chairman Anovrezk. What T would like to do is interrupt Hank
right now and ask him to come back later on in the day if anvbody
has more questions. I want to put Mecl Tonasket, chairman of Task
Force No. 3, on. He made a request that he be gut on early for he has
to get back and campaign for reelection and I can understand that.
So. we ought to get Mel on and have him finish his business.

Mr. Apaxs. Mel, who are you running against { I am not sure I want
to vield.

Commissioner Diar. Mr. Chairman, while he is coming np, may X
make an ohservation? Do vou think it is fair to take so much time
with one task force and cut the others short in the end, or do you plan
to go on until tomorrow ?

Chairman Asovrezk. We hadn’t planned to go until tomorrow. I
guess we could.

Commissioner Dias.. If I was coming on at the end and I did not
have time, I wonld resent taking too much time with one task force.
That is my opinion.

STATEMENT OF MEL TONASKET, CHAIRMAN, TASK FORCE NO. 3,
ACCOMPANIED BY RUDY RYSER

Mr. Toxasker. I have offered to give my answers in a “yes” or “no”
fashion.
Congressman Mzrps. Who would like to begin the questioning?
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Congressman Yates. T would like to start this. The title of this task
foree is “Structure of Indian Affairs” and Hank is talking about doing
away with the Burean of Indian Affairs and organizing a new depart-
ment. Wouldn't. that fall within vour task force rather than his?

Mr. Toxasker. I don't know if Mr. Ryser has taken the time to
think about that. From our conclusions, it is more beneficial to the
Commission to have more than one or two task forces consider the
decisic. giving more opportunities for alternative solutions.

Congressmnn Mrrns, Have you coordinated. cooperated, and com-
municated «ith Task Force No. 1, with regard to what you are con-
cluding oa this subject matter$

Mr Toxasier. I am surprised we enne down to the identical recom-
nmendations.

Congres..an Yartes. ITave you read his alleged report?

Mr. Toxasker. I have not, have yvon !

Mr. Ryser. Yes.

Congressman Yates. Your recommendations uve voughly the snme
as his in doing away with the Burean of Indian Affairs and establish-
ing a new kind of organization on the Federal level?

Mr. Ryser. Odd as it may seem.

My, Toxasker. I think eloser than roughly.

Congressmnn Yates. Closer than ronghly ?

Mr. Toxasker. Very closely.

Congressman Yates, Isn't it primarily vour responsibility to deal
with that question ¢

Mr. Toxasker. I feel so: yes.

Commissioner Deex. I would like to ask yon about the Bureau of
Indian Affairs Management Stndy. Why is 1t so late in being carried
out! Are vou contemplating indepth interviews with the former Bu-
rean of Indian Affairs Conmissioners?

Mr. Toxasker. I will let Mr. Ryser answer that.

Mr. Ryser. The answer to the second question is no. The answer to
the first question is that there was a 2-month delay, back in January,
that related to a question of how the think is going to be funded.

Then there was a substantial delay in gaining contract acceptance
through the conmittee, partially because the committee simply did not
get around to it. We waited until that occurred und when 1t finally
ocenrred, wo proceeded.

Mr. Toxasker. The Conunission ?

Mr. Ryser. No; Senator Cannon’s committee.

Congressinan Mrens. Don’t you think discussions with former Bu-
rean os Indian Affairs Comnmissioners would be a valuable resource
source !

Mr. Ryser. The way we have structured the study, is to deal with
two major elements.

(1) To answer the question of how policics and determinations are
made within the Bureau of Indian Affairs regarding the broad aree
of budget that affects almost every decision made within the Bureau
of Indian Affairs.

(2) We are principally concerned in that study with prior studics to
avoid repeating what the Congress may have done, or what the execu-
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tive may have done, and determine what has been done up to this
povuc't; felt if we were to conduct a study without having looked at prior
studies in reporting out to Congress what has been done, then we
wo(“,ltldngrmﬂnbe e mlms. You are not answering my question. My ques-
tion is: Do you not think former heads of ureau of Indian Affaiis
would be & good resource source !

Mr. Rysex. No.
C nan Mzxos. You do not !
Mr. Rysen. No.

Commissioner Dxex. I would lilk; to differ wich that.

Congressman Merns. So would 1.

Commisisoner Dezx. I would like to speak. I think there should be
serious considerations given to indepth interviews of the former Com-
missioners. I cannot see how a study of the Bureau of Indian Affairs
would not be enhanced by the first-hand observations and experiences
of Mr. Nash, Mr. Bennett, Mr. Bruce, and our current Commissioner,
Mr. Thompson.

Mr. Rysen. All I can say is that it was structured from December
in tlie way it is presently operating and we have not received any sug-
gestion up until this moment, that it should be altered in any way.

If what you are suggesting is we ough.t to alter it at this point, then
certainly ¢he task force must look into doing that.

Congressman Mrxne. Just speaking for myself, T do not sce how vou
can have studies of BIA management Xrachoes without having talked
to soine of the people who have run BIA.

Whether you agree or dis-gre with them, they have got to be a
valuable resource source, maybe just to find out what they have done

wrong.

So, personally, I would that this be done.

Mr. Toxasxer. If that is the recommendation of the Commission,
we can direct whoever is directing or coordinating that study, but
when you find somebody with his hand in the honey bucket, you sel-
dom are going to get that individual to admit it, even with the honey
dripping off the end of his fingers.

Congressman Yares. What does that mean ?

Mr. ToNasxer. That means he has been dcing things wrong, even
though policy or legislation has been developed for the Burean to-
produce a certain resource or project or program and he is not doing

it, or he is changing the Bureau's regulations following the legislation
you gentlemen produce.

It gets changed around so much that when it gets down to the

n}-‘servation, we are not getting it. He is very seldom going to admit
that.

I doubt if a Commissioner who has seen an area director play one

tribe against the other is going to get up and condemn his own le.
And those things, for a fact, are happening. peop

We think—at least it is my personal opinion—we can get a better
story from the Indians, the tribal leaders. the tribal governments..

who are getting the end result of what the Bureau of Indian Affairs
is doing,

]
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Congressman Yartes. May I ask a question, Mr. Chairman? Excuse
e, are you finished ¢

Congressinan Mexkps. I was going to sngzgest that to indicate that
all former Commissioners of Indian Affuirs had their hand in the
honey bucket is an assumption I amn not prepared to make.

1 have personally had some very good conversations with Phileo
Nash, with Louis Bruce. and with others whom I feel to have some
very good sunggestions and valid suggestions about the Federal role
in Indian poliey.

I think to inherently. as a policy matter, write them off is a short-
sighted approach. If that is the policy. it will jaundice my view of
your report.

Mr. ‘Toxasker. We have given the proposed study plan. made it
available for the Commission. for remarks. for recommended changes
and that was not given to us in retirn. If you want to give that to us
now, we will do that.

(ommissioner Winrrkcnrow. In regard to this same issne. Mel, I have
talked to a few former (Commissioners also, and I firmly believe and
think that we onghit to touch base with these men and get their thoughts
on it.

Some of the comments made to me off-the-cuff and excepting Mr.
Bruce—I am not including hin in this statement, I have not ap-
proached him in this regard—but some of these former men have told
me that that particular position within the Interior Department is a
position whereby your hands are tied. I think that if this is true, we
need to take a look at it if we are going to make any kind of recom-
mendations as far as Federal structure is concerned.

Mr. Toxasxer. If I might add to that: I was told by an ex-Commis-
sioner—not Comnmissioner Bruce, but somebody else—and he said I
will never go to work agnin for the Federal GGovernment. particularly
in Indian affairs. T have seen so many rotten things going on there
that T am not going to tell it until I know I am going to die. Also,
it wouldn’t do me any good to interview that individual.

Conunissioner Brree. We did have a session with vour task force,
3 or 4 months ago. when we talked about the whole Federal concept
as faras Indians are concerned.

1 don‘t sec that specific recommendation in the report.

Mr. Ryeer. Which specific recomniendation !

Commissioner Brrce. That the national Indian tribes and inter-
tribal council—that is where we got into a discussion about whether
the regions should accept inter-tribal councils. We talked abouti
taking in all of the tribes and whether Congress would accept this as
& means for comnmnications with tribes or dealing with tribes, regard-
less of what it was.

I thought. at that time. we had something going and I am sur-
prised it was not left in the report.

Mr. Ryarr. If you will refer to page 14 in the quarterly report, vou
will see we deal with that issue specifically and come to an initial
conclusion that says that tribes have indicated to us that they are
not prepared to say they should form a confederation. which is. in
effect. what we were talking about in the meeting here in Washington
and, again, out in Denver.
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A political confederation of tribes, inany tribes felt that might he
something in the future but they felt we ought not recommend to the
Congress that it take steps to create that federation. That, in fact, a
means ought to be provided the tribes by support of their governments
to take the time to develop their own notion of what sort of political
confederation ought to exist, if any at all.

So, our preliminary recomuendation talks about providing a means
to those tribal governments for doing precisely that—functioning as
tribal governments so they can decide among themselves what 10la-
tionships they will have with the U.S. Government.

Commissioner Bruce. I notice, also, in here when you say inter-
tribal nationalism, there is a tendency of the Department of Interior
to encourage splits. Do yon think this actually happens?

Mr. Ryser. There 18 no doubt about it.

Commissioner I'ruck. Splitting the tribes by making them an inter-
tribal council.

Mr. Rysen. There is a great deal of fear in and among Indian
tribes that the United States has set about creating political entities
that it wishes to deal with at the expense of tribal governments.

Chsirnan Asovrezk. For examp]e?

Mr. Rysen. For example: The National Tribal Council Association
has been talked about a number of times, some regional organizations
set up temporarily to deal with a specific organization called by the
United States, by the BIA or some collection of agencies. National
Council on Indian Opportunity isanother example.

In doing so, they are ignoring those tribes and their particular in-
terests. Very often it is argued that by creating such organizations
th; United States is doing something for the tribes by giving them
a forum.

If you, as just a mechanical process, provide $100.000 to 16 select
people and say you now represent Indians, the tribal gnvernments
and their councils will sit back and say I don’t know if they represent
me or not. The Northwest Indian Fish Commission is an example of
this. The Bureau of Indian Affairs has actively sought to create an
instrument it will deal with at the expense of treaty tribes in the Boldt
decision and the tribes are arguing vehemently among theinselves that
the United States ought to be dealing directly with them regarding
their treaty rights rather than with some unit or some organization
created and supported by the United States. .

That is why we took the step back and said the United States owes
each tribe the right of self-government and must support their gov-
ernmental functions, In so supporting them financially, however, al-
low the tribes to evolve their own political institutions which will in-
terface with the U.S. Government.

That is not our final conclusion, but our preliminary conclusion
based on our own inquiries with tribes in meetings and conventions.

Commissioner Bruce. Isn't it important that you look at the total
communication system. we are talking about NTCA and all of these
other organizations. I think those were set up originally and I had
some small part in the NTCA. Sorry about that gentlemen.

Mr. Ryszr. You can speak more clearly to it.

Commissioner Bruce. When we started NTCA way back, man&
years ago, we were always looking at who came to our conferences an



19

when we passed resolutions affecting all our tribes we knew when we
had an ofticial representative of the tribe sitting there with us.

We used to allow everybody to vote as long as they had associate
membership or a membership. That faced me, when I was Commis-
sioner, when we were talking about involvement of tribes officially.

The idea is that the chairmen of the tribes are elected, supposedly,
by the meinbership of the tribe and if you deal with that person and
that chairinan functions with his membership. It was my ides that you
sit down with these people and say, “Look, this is what I want to do, I
want to eliminate the area offices,” or whatever.

Then, if you don't like it, Mel, you fo back to your membership and
nK, “Wa had 200 at that meeting and 199 of them voted agsainst it.”
Then when I came around to meet with them, they would say we don’t
want it.

That gives the Commissioners some idea of what the thinking is of
the niembership, not of the chairman. The serious part of the NTCA
was they did not fulfill their bylaws or whatever they set up. So, when
a person was not elected a chairman, they still stayed on and func-
tioned and then they did not go tack to work with their membership
and we did not get any involvement at all.

I think that is the key somewhere here. Are we dealing with NTCA
or are we dealing with the Association of Indian Affairs or what!?
Somewhere in this picture there has got to be an important thing so
Co can deal with sometaing that takes in all of the Indian tri

r. Ryszr. In the finsl report we will review all of the variations
discussed as far and wide as we have been able to do it. which, in the
time we have had to do it, it is not as wide as it ought to be, but it has
been one of the limiting factors. .

We will detail how political institutions have been involved in the
Indian country, but we don’t want to place ourselves or the U.S. Gov-
ernment in the position of imposing other political entities on tribal
governments or tribes themselves.

The tribes must be allowed the oegfortunity to evolve those essential
institutions that they require to deal with the United States amongst
themselves,

n Yares. Mr. Chairman, I am interested in your com-
ment on the Bold¢ decision, which is that the chairman of the Interior
Appropriations Committee has made extra funds available for the In-
dian people. Are you saying those rights are not being protected

Mr. Rysea. No; I am not sayi t. I am saying the mechanism
responsible for representing the interests of those treaty tribes, as
the princisnl instrument, is not an instrument created by the tribes,
but created by other kinds of forces.

Many tribes feel that it does not particularly represent their particu-
lar interest and they might happen to be a functional personality.
There are some human factors invalyed there, but many Ig:ve talked
to have argued it is simply not the creation of theirs. They have nnt
got the control. L L.

~thnmmnke your appropriations, they hear s fish commission
talking about those funds being handled by the fish commission.

ol Yarzs. Wasn't the fish commission organized by the
tri

¢



20

Mr. Rysex. The tribes I talked to say no, it was organized by & num-
ber of interested rople.

C {xzns. What tribes were those! .

Mr. Rysex. The Nisqually Tribe, the Muckleshoot, and the Quileute
Tribe are three tribes I have talked to specifically on those issues. The
ones I have talked to have talked about putting themselves out.

Congressinan Yarzs. How many tribes involved !

Con n Mzzos. In the Boldt decision—about 27.

Mr. Rysza. There were 27 inall.

Congressman Yatea, Are you saying you have talked to 3 tribes out
of the 30 and came to this conclusion !

Mr. Ryszz. I am talking about those specific tribes as having raised
that as a criticism.

. X Yates. Let me ask another thing. On recommenda-
tion No. 3, and I think there is some justification, you say the present
system of band analysis fails.

.One of the most important concerns of our work was how to get the
views of the tribes themselves on how to get the funds they needed.
When we interrogated the outside witnesses, the impression we had
was there is a chain of communication that goes from the BIA into
each of the tribes.

The tribes are told the amount of money that is available. The a

ropriatiuns process, as it presently exists, I think compels that t
mdgetary process makes available so much money for each of the
Government agencies and so much for the Bureau of Indian Affairs
and the Indian Health Service and so forth.

The question is, admitting the amount of Federal dollars is inade-
quate for all of the activities that require Federal funding: How do
you deal with that? .

Your recommendation, as I understand it. is that the budgetary
process should start, not with the BIA. or with the Office of Manage-
ment and Budget, or the Federal Government itself, but ought to start
with the Indian tribes themselves.

How do you get a coherent attachment to the entire Federal budget ¢
How is this related to what can only be described as the Federal budg-
etary prooess.

T assume I‘)yon may not have to go through the Office of Manage-
ment and Budget, but it seems to me you may want to go through
in order to some kind of defined bndget. so you know what the
llmggpt of tI e U.S. Government is going to be, inclnding that of

ndian .

Mr. Toxasker. It might sound radical in some respects, bnt T think
that is the purpose of the task force, to look at new ideas if they are
radical, then so be it, and for making charges, Congress could imple-
ment.

Congressman Yatres. I have no objection to a report that might be
designated as radical. My only concern is how it can be worked into
what is the budgetary process.

Mr. Toxasxer. The band analysis, plns the BTA reports to the
Congress. really is not telling the truth. The system might be there
on paper but I pernonally have gone to reservations where they knew
nothing about the band analysis. They have never been consulted
by the Bureau of Indian Affuirs on band analysis.
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It seems strange, people sitting back there in the Office of Manage-
ment and Budget kmow what the needs of Indians are sitting out on
the Nevads desert or in Southern Californis.

What we think has to be done is that technical assistance has to be
provided for tribes to develop their own needs and their own priori-

ties,

With the band system, even those tribes consulted by the BIA, are
told what the line items are on the bu?et. They are told what the
base figure is in the b ard it is kind of take it or leave it.

It loses a handle on t bndgwt after it leaves the tribal office and
the Bureau of Indian Affairs has oompleulz c the priorities
of tribes nationally. This was a prim: example of where tribes pushed
forth the Indian action team for budgeting on the band analysis
when it comes back to Washington, D.C.

" According to the Buresu of Indian Affairs in Washington, D.C.,
it was not a priority and it wasn't listed on the band.

Chairman Amoumrzx. Isn't it true the band analysis encompasses

rt of a tribal analysis and that is the part picked by the Bureau of

ndian Affairs?

Mr. Toxasxer. Yes; to fit their priorities.

Chairman Asoumezx. They only take part of the p ms, the
other parts are done the normal way. The parts they pick to be in-
cluded in the band analysis. Then the tribes are told by the Buresu
of Indian Affairs they must pick their priorities within that small
range of programs. Is that correct !

Mr. Tonasxrr. Right. )

Chairman Amourezk. Is it possible, I think it used to be done this
way, for the tribes themselves to make a budget request to the Com-
misgion, for the Commissioner then to make that a coherent overall
budget and present that to the Appropriations Committee. Is that a
feasible alternative !

Mr. Toxasxer. Let me take you back to the full picture. It looks
like our recommendations are going to be coming out to be a new
Department of Indian Affairs, with some sor. of elective system by
&;}:&m people to select the Secretary or whatever he is going to

I was glad to hear Hank Adams there should be a new com-
mittee in both Houses, specifically for Indians.

Would is be to go directly to the Commission that would be
outdated for what we é:nned to represent in the whole picture—

Ohairman Asovrrzx T mean to some central authority.

Mr. Toxasxer. As a transitional time, from the time we make rec-
ommendations for legislative changes for the whole picture, maybe
what you are suggesting would be good to cut out all of the in-be-
tween. It has heen unanimous to cut out area offices in the budgetary
procens and deal directly st the central office level.

Congressman Yatea. I think it is a very interesting concept but I
wonder how you deal with it. He says can you go from the Indian
tribes right to the Federal Government’s represcntative on matters
of the budget. I am concerned with what the size of the Indian
budget is w to be, not that I don't think their needs are great and
their entitlement is great. '

For example, the Navajo people appeared before my committee
and said their health need requirements approximated a total of $242
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million. Assuming their tribe presents this under the system you are
considering, rather than at the present time, and you go from tribe
to tribe to tribe until you have a total budget of all of the Indian
tribes, and I would think it would be in the billions,

Do you then go to the Federal representative who says we can’t
appropriate that much money! How are you goin.f\to allocate those
funds among the tribes? How would you propose they be distributed
among the tribes?

Mr. Tonasxer. We are proposing direct negotiations.

Con man YATes. Between the tribes themselves?

Mr. Toxasxrr. Between the tribes themselves and hopefully we can
bring them together for negotiating terms to negotiate directly with
the Congress or whatever committees there are that are going to be
set up.

Granted, the requests are going to be more than what the United
States is willing to offer, but they will have that opportunity to
negotiate, to come to a settlement and set their own priorities for the
amount of money, whatever they can agree to.

Congressman Y ates. Suppose they cannot agree? Will the Federal
representative decide this is as much as yon get ?

Mr. Toxaskrer. I guess, looking at it realistically. he will decide,
but I think your chances to inerease your appropriations would be &
Jot hetter than having in-befween men get those for you.

Congressman Y.aTes. Suppose the Federal representative has so
much money to distribute. Can you start with that and then let the
tribes decide how they will distribute that amount?

Mr. Tovasger. T don't know yet. I would not want to have the re-
sponsibility of saying yes or no.

Congressman Yares. I think that is a very important question.

Mr. ToNaskrer. It is. The thing that uts us all the time, if the
U.S. Government can spend a billion dollars on an airplane, how can
they sit back and watch so many Indians suffer from malnutrition or
poor housing or whatever the problems might be.

What has been happening is that the Burean has been the buffer in
between the actnal poverty that is out there and the tribes that are
really living within those terrible situations don't have the money to
come back here and tell you firsthand.

Some don't know how to tell it or present the picture.

Congressman Yatrs. They are {)resenting it. We hear those stories.
My own committee went $150 million over the budget. most of it for
trving to take care of Indian needs for hospitals, schools, and things
of that sort. The nceds are so great and the monetary equivalent of
those things is so great, I don't think you can handle it under your
systein unﬁ?sa yon can get some kind of discipline worked ont among
the tribes who are willing to cut back when they have to cut back.

Mr. Toxaskrr. I think they are very well qualified to cut back be-
cause that is what they have been doir‘\]g. .

Congressman Yarrs. But as I understand the system, the Navajos
are going to have to say, we need this much but we are willing to
let this tribe have it, they have a greater priority than we have.

Mr. TonaskerT. I see tribes that are beginning to look at planning
themselves down the read. They will be at such and such a level this
year and 5 years from now they will be at such and such a level.
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I think that can be worked out. It doesn’t all have to be at one
time. It would be great if it would. It is my personal feeling in talk-
ing to mostly the Northwest people I deal with very closely, sure, it
is going to cost the Government a lot of inoney if they are going to
do what we want them to do, but it would only cost them that much
for a foew years, until we cone out of that hole we are always stuck
in and it would taper down and level off and we could be almost self-
supporting and would not need the Federal Government.

Congressman Yares. Is anybody comnputing what any group says
are the reasonable nceds of the Indian people ¢

Mr. Tonasxer. It is on that band, the green line of what is the total
need. but I don't think it ever gets ufpstairs.

Congressman Yatesa. Is part of your task force responsibility to
total the needs of the Indian people?

Mr. Rysenr. That is Task Force No. 7.

Chairman Apovrezk, I will ask Ernie Stevens to make a comment
about that.

Mr. StevENs, Most of the task forces have been assigned the job
of a~sessing needs. However, to give you an idea of what they have
to face. recently the Office of Kducation let out an RFP for $400,000
to assess educational needs. I just want to J)oint out, our educational
tack force has approximately $120,000 to do everything. This is not
a plea for money.

n another case, Lorraine Ruffing went to Task Force 7 in order to
just deterinine a reasonable way to assess tribal needs. The General
Counsel’s Office has recently done a thing with White Mountain that
cost them $450,000 to develop a formula of how you assess needs.

Like Peter says, they are charged with doing this and they can take
a pretty good shot at it, but after the Meriam report there was an
nu«»six‘ment of needs of some sort. I am just saying the kind of job
it takes,

Chairman Anourezk. Let the Coinmission members finish up their
questions as long as we stay in here, then Jake, will you adjourn it
until we come back at 1:30¢

Mr. Toxasker. I would like to request that I let Mr. Ryser answer
ane‘ questions. I am 15 minutes late now.

“hairman Apourezk. Al right, Mel. Jake will adjourn and the
heariugs will resunie at 1:30 in this room.

Commnissioner Winttecrow. My question is on page 17 of your re-

rt. Subject 5, with your recommendation that Congress create an
independent executive oversight office of Indian affairs. With this
kind of recommiendation and then you look back at page 1, your sum-
mary, whereby you state:

The Congress has remained faithful to the principle of protecting Indian
rightx, land, and property and preventing wrongs being done to the Indians.

I think this is conflicting comments because as we are developing
information that is being funneled to us through the various research,
we are finding the executive branch has not been faithful and if I were
a Congressman I would be very happy to read a statement such as
this, that the Congress has remained faithful.

Inasmuch as I am not a Congressman and I read a statement like
this, and I realize the executive branch of the Government should be
responsible to the Congress. How can we leave a statement like this
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in our report, that states Congress has been faithful but the executive
br?mhhu:.xo.t? the Congress has been unfaithful in thei i

n my opinion, the as been unfaithful in their responsi-
bilities ?nogrotm.mg Indian rights, because they should be overriding
as an oversight committee on the relationship of the administration
of the executive branch in total.

Mr. Rysxz. Commissioner Whitecrow, if I may respond. You have

iven the reason why we are talking about an executive oversight of-

separate from the executive branch. We are attempting to make
a separation between the policies of Congress, that is, the pronounced
principles on which they base major legislation, and the actions of
Covnfrm and its functions related to the executive branch. )

® are also separating out the actions of the executive branch ns it
relates back to the Congress, The statement that Congress has heen
faithful to the S:incipleo announced in the “Northwest Ordinance”™ in
1787 requires elaboration and it will be elaborated on in the final
report.

or the sake of this discussion, it relates to about six major picces
of legislation that re'Fhruent. policy statements in our inter})retations
sat out by Co at is, if you combine the sum total of the posi-
tions annou in the “Northwest Ordinance,” the Trade and Inter-
course Act of 1884. the Dawer Act of 1887, and the Indian Reorganiza-
tion Act, and the Indian Self-determination Act of 1975, our view is
thnt you can read clearly the two principles that stand ont, that con-
stitute the policy of the U.S. Congress: (1) That lands shall not be
taken from tribes without their consent and, (2) the United States
shall promulgate laws, rules, and regulations intended to protect In-
dians from external encroachment.

Those two principles, I think, function very well to serve as a de-
scription of what the U.S. Congress total policy has been over that
189-year period.

Now, it is important in our view to separate out from the policy what
the actions of Congress have been. It is clear the principal function
of Congress has been with regards to the executive branch, in deter-
mining whether or not the executive branch cairies out policies
through the oversight functions of committees.

In the recent past, the Congress relies upon congressional commit-
tees and the GAQO for specific research and information. We find that
gg-oms wholly inadequate. It is not only wholl inadequate for In-

ians, it is wholly inadequate for the whole United States, in our
opinion. But, since we are addressing Indians, we say there must be a
means by which violation of congressional intent can be rectified.

The oversi%};t committee approach may give as many a8 5 years of
lapse in time before a problem can be fully addressed by any commit-
tee in Congress through the process of oversight committees.

In our view, there inust be an immediate means by which Indians
and Congress itself can address itself to a violation of a policy or a
position of

In the case of Public Law 93-638, the intent of Congress was clear
that Indian tribes should have control over decisions relating to con-
tracts, for example. The net result of that policy applied through the
Bureau of Indian Affairs, was just the opposite as it came out through
regulations.

LN
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Indeed, Indians ended up having a far more complex way to deal
with that than the very simple one outlined in very simple detail in
the legislation establishing thl.s'Erooess in the first place. )

Where is the remedy, we ourselves, for an Indian tribe or an
Indian individual to solve a problem they see as having come from
the executive department. Th:&' can go to a committee and say the
executive department has failed or is operating inconsistent with the
law. That committes will, in due process and in due time, consider
that one problem. They will wait, more often than not, for a variety
of people to come in and say that is a problem. Meanwhile, that prob-
lem is not being solved for that particular tribe, it is not being solved
for that particular individual who may have raised the question in
the first place. Congress fails to fulfill its obligation that it set out to
do in the first place.

Commissioner Warrrcrow. That is my point. Don’t we see that
Con, has failed in its obligation to begin with?

r;bll. Ryszr. We see that as a mechanical problem rather than a policy
problem.

Conimissioner Winitecrow. 1 want to get this portion in the record
here. In your recommendation here to create several negotiation teams,
on page 16, “authorized to enter into negotiations with private govern-
ing bodies,” which Congressinan Yates was referring to a little hit
earlier: Do you see this particular negotiation team to be elected from
the tribes or do you see a team that would be appointed to go to the
various tribes?

Mur. Ryser. The detrils of it huve not been worked out, but I would
suggest what we have been hearing from tribes is that they would like
someone who has the authority, perhaps directly from the Congress,
maybe a member of the appropriation staff, I don’t know, who knows
what the budget limitations are, who can come down and have the
authority to negotiate up and down a budget and say these are the
limits we can go to, these are the kinds of things we can fund, with a
staff or whoever is supported by a tribal government and sit down at
a council table, saying these are the things we want and Congressmen
come in and say these are the things we can provide in terms of money.

Let’s see how far we can go straight forward with negotiations with-
ont somebody saying these are the rules by which we can give you
money. You have to work within that framework. The tribe has to have
maxiinum latitude for budgetary considerations if Congress is indeed
serious in saying the tribes ought to reach some level of self-sufficiency.

So, the negotiating team idea, coming from a number of sources,
suggests the tribes are in the position of defining those suthorities.
Congress’ part is to define what the liinitations are on the ability of
the United States to respond.

Commissioner WHitecrow. In your final report you will outline
this in detail

Mr. Ryser. Absolutely.

Commissioner Wnrrecrow. We see your recommendation coming
out on one agency being formed. Are you continuing to provide a
vehicle or process whereby all other ap&ropria.tions for projects such
as those programs funded through the artment of Commerce, De-
partment of Labor, Department of Health, Education, and Welfare,
are you seeing all of these types of appropriations being funneled
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through this new agency or will this delivery of services remain intact.
those outside the Bureau of Indian Affairs and the Department of
Indian Health, for example?!

Mr. Rysexr. Qur initial analysis suggests funds ought to be funded
through a single agency if they are to be funneled at all. There are
two budget considerations liere, two processes we are talking about,
but in answer to your question, yes, the indications are through a
single agency.

‘ommissioner WiniTecrow. This would entail legislative change to
Public Law 93-838 as it is today. It refers only to Indian Health Serv-
ice and Bureau of Indian Affairs.

Mr. Ryser. It will require change not only in Public Law 93-638
but amendments to about 1,000 statutes.

Commissioner Warrecrow. Those are ‘msz questions.

Commissioner Deex. I would like to some of the same kind of

uestions. Are you using consultants? Who are they and what are
they doing?

Mr. Ryser. Yes; we have been using principally core consultants,
Jack Peterson is one such core consnltant we have used extensively.
We are using Ed Johnson, who is also a core consultant and we have
used Wendell George extensively.

We have one consultant we bought ourselves, Diane Pierce. Then,
in a project called historical Indian priorities, 1900-75, we used
core consultants, which was essentially a joint task force funded
operation. Lee Cook was one such, Diane Pierce was put in there, Carol

right was another. A man by the name of AFnars Svalbe, I don't
know if I put it in the record, but we frequently call on him. Those
have been the principal consultants we have used. What was your
other question {

Commissioner Derr. What do they do?

Mr. Rysen. Jack Peterson is conducting a full analysis of the im-
pact of the San Juan-Chama project. It is a comparative analysis on
the tribes in New Mexico and Colorado.

On the supposed impact relating to Albugquerque and some other
towns in New Mexico, as well as considering the question of inverse
condemnation. which we believe is a key issue Congress ought to be-
come aware of.

The project, we believe, gives the best example of how Congress has
inadvertently acted to condemn Indian resources and land at the sug-
gestion, really, of an executive agency. That is by setting up a project
of inverting water, for example.

Congress is later told they have already condemned water rights for
o tribe if they set this groject up, so Con is left having done some-
thing they obvionsly did not intend to do. We are keen on that issue,
we want to address Congress and discuss with them inverse condem-
nation and how it affects them.

Commissioner Wirtecrow. We are running 35 minutes late. We
will adjourn now and reconvene at 1:30 p.m. in this room.

Commissioner Diar. My question is only 10 seconds.

(Commissioner Winrrcrow., It inight take him 80 minutes to answer.

Commissioner Diar. I don't think so. I hear many people, and vou,
speaking of a new agency. How would you serve terminated and
nonfederally recognized people?
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Mr. Ryser. The same way we serve everybody else.

Commissioner D1aL. That doesn'’t tell me very much.

Mr. Ryser. If we want to do it in the longer term, we are working
ona pgger that will be a part of the report that deals with the question
of eligibility, that is how the U.S. Government relates to a tribe or an
individual. As I hear Hank talking about that I am interested that
he is doingl it as well, but we find it a very important issue when we
talk about developing a new agency.

The paper seems to be going in the direction: (1) There must be a
specific process whereby the United States recognizes tribes. There
is no way that we can tell of a systematic process where that occurs;
(2) it is clear in our minds the United States cannot enter into de-
fining who is and who is not an Indian. That is up to the tribes.

Once the United States recognizes a tribe, then the services flow
?-om this agency to the tribe, to those people in some way, shape or

orm.

Commissioner DiaL. That is a good point to adjourn on.

Commissioner Warrecrow. I will ask you to adjourn. Come back
at 1:30; take your books and papers with you. This room will be used.

[Whereupon, at 12:10 p.m., & luncheon recess was taken, to recon-
vene at 1:30 p.m. this same day.]



AFTERNOON SESSION

 The Commission meeting was resumed at 1:40 p.m., Senator James
Abourezk, presiding.] .

Cha rman‘Asounezx. Jake, bring us up to date. )

Commissioner Warracnow. We had one or two more questions from
Commissioner Dial.

Commissioner Diav. Really, we were in & rush there at the end.
Maybe I should rephrase the last question. What process would you
recommend for izing nontreaty Indians? Notice I didn’t 5'3
terminated and nonfederally recognized, but I said Indians who
neversi a treaty. :

I will use the Lumbees for an example. The Lumbees have never
signed a treaty with the U.S. Government; they have never nego-
tiated a treaty. ) i

Mr. Ryser. Our view is that the United States is not to define who
is and who is not an Indian. My tribe ought to be able to make their
own determinations as to what constitutes s tribe. We will make some
recommendations to the tribe for that reason, that they consider de-
ve];{ing a process a: themsel ves for recognizing tribes.

ere are & couple of things we will suggest. One, th .t they, perhag:,
use as a criteria for determining whether or not there is or is not a tribe,
if there is a historical or present operating government after whom
or in which there is some loyalty rlloed by members of the tribe.

That there is a documented, legal, historical way of defining the
tribes, if tribes define among themselves who they are and agree among
themselves who they are. The U.S. Government has the responsibility
to recognize those tribes— . . .

Chairman Asounezk. Can T break in on that! There is no question
there is & lot of controversy over the Lumbee’s situation. What if the
tribes did not agree the Lumbees can be defined as a tribet What would
you do in that case? Rather than a subjective definition, is thers an
obiective definition you can come up with?

Mr. Ryser. I don’t think there is one we have been able to find that
can specifically place on people a definition of whether they are one
thing or another. The U.S. Government has attempted, by blood
quantity, to do that.

Chairman Asovmezx. That is members of individual tribes, indi-
vidual members. What consists of a tribe of Native Americans or
Indisns, whatever thev want to call them, wouldnt it be fairlv simple
to define an Indian tribe as a group of people who live here within the
confines of the United States and Alaska at the time the white settlers
came here. Would that be a very straightforward definition, an objec-
tive definition !

Mr. Rysez. Absolutely.

Chairman Aporeegx. Iet ma hear from the rest of the Commission.

Commissioner WrrrEcrow. That sounds like a real fine approach to
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Chairman Asourezx. That voids 240 tribes ganging up and saying
one tribe is not a tribe. . ..

Commissioner DiaL. Senator, that is a very good way of putting it.

Mr. Ryszr. The thing we want to address ourselves to is how tribes
come into being and we feel there are some tribes that do not recognize
the existence of other tribes, just as the United States does not recog-
nize other countries to deal with them. We think that it ought to be
spelled out to tribes to carry out the rrocess_, not the similar process
it goes through when it tries to deal with political entities. o

Commissioner Wrrrzcnow. Mr. Chairman, I have one question, if
I may, sir. Mr. Ryser, are you approaching the heirship problem of
trust Lnds 1

As ] recall, on a previous occasion I mentioned to you the inethod the
country of New Zealand approached the heirship and undivided in-
terest of land. Have you had an opportunity to look into that situation
vet. to see whether or not there was any seinblance between their prob-
Yemsand ours? .

Mr. Ryser. I have not taken the step to do the comparison or the
analysis, but we will be entertaining the issue of heirship, l[))::rticularly
as it relates to a single agency and its relationship to a tribe. Not only
ownership of land, but manageinent of land.

Commissioner Drrr. What kinds of coordination and consultation
have you had with other task forces?

Mr. Rysrr. We have done. I beiieve, a substantial amount out of
necessity, as I think we reported on a number of other occasions. We
have spent. initiallv, time with task forces 1.2, 4. and 9. We have done
discussion type activity with task force 7, but most of our activity with
task forces are those I mentioned : task forces 1,2,4,and 9.

We have been asked. on numerous occasions, by other task forces to
supply materials and we have done that as far as possible.

Commissioner Deer. What additional problems do you anticipate
now in completing your report !

Mr. Ryarn. T don’t see any major problems, other than making sure
one of our last projects is finished. That is one I hoped vou might ask
me about. historical Indian priorities and policies. Tt is going to be
finished about the middle part of June. What it constitutes is a survey
of tribal policies and pogitions through intertribal organizations and as
represented in the Congressional Record for a 75-year period.

. We will be basing, and indeed are basing, many of our recommenda-
tions on that study as well as other research.

That is the only problem T can foresee right now, making sure we get
all of that for people to digest it and it constitutes something close
to 10.000 pages.

Commissioner D1ar.. What about vour budget ¢

Mr. Rrsxr. We have been adjusting and moving it around. We can
always use more monev. as T am sure anybody will tell you, but within
the narrow scope we have tried to set out and tried to maintain. We
have not always been successful in doing it. I think we have at least
sufficient budget. but T am not alwavs right on that kind of thing.

Chairman Amornezk. I would like to ask you. Rudy, specifically
in vour repert to provide the Commission with a reconmendation for
a2 degnition of an Indian tribe, and how you arrived at that recom-
mendation.
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. Second, T would like to ask {:m to provide the Commission with a
defipition of an Indian and how you srrive at that recommendation.
r. Ryszs. Thank you, I will. ‘ ‘

Mr. Stevens. Perhaps they shouldn't be doing the Indian and the
tribe. They are not charged with that. Task forces 8 and 10 are cha:ﬁed
with thai and I suggest they be charged with it, largely because they
have to do the Federal administration. Then everybody will be happy,
we will have three different recommendations.

Mr. Rrszx. We never did get an explanation as to how we got into

thﬁ business.
r. Stevens. You did just now. The Federal administration has to
do with all of the programs and ‘l'tmially, we should know who is
:ihglbl.e for those programs. That will be a three-way deal on who is
oing it.
. Chairman Asouxzzx. It seems to me we ought to liken this Commis-
sion to mha a congressional committes and Commission members
can be hi Jt'o congressional committee members, and the task forces
are the staff for that committes, who are charged with-going-out and
doing the research, the leg work, and making the recommendations this
Commission can decide upon.

Of course, we have better defined your responsibility than a con-

onal committes would do. We have broken it up into task forces.

If you feel you are getting out of your specific area and yot ought to
get into it, maybe you ought to, but first you ought to check with the
staff director or members of the Commission to make sure that is it.
That is not going too far afield to provide that definition to us.

Do I find any meement or disagreement from the Commission on
that aspect of it? Our job is really to write a final report and we ought
to write that report the best way we can. That is what it amounts to.

Mr. StEvENS. I wanted to ask you was in the review and in the
oral review, we have come up over and over again and I want to have
the answer for the record. Your task force is c with doing Fed-
eral administration and while I know you have the Bureau of Indian
Affairs study and all of that, I was wondering how your task force is
dealing with the full l‘l:ﬁ! of Federal administration. I felt it was
not st enough in Federal administration and was overly bent
towards Bureau of Indian Affairs and the trust administration and

0

#0 on.

Mr. Rrser. This is the question that has been asked on at least four
different occasions by members of the Commission, that is why we
don’t appear to be getting into all of the other Federal domestic assist-
ance programs and we indicated on previous occasions we wonld be
dependent on the study that was being conducted at the University of
New Mexico.

Unfortunately, one of the things we would be doing to get into that
subject, that project has not come to light. We have, as a part of our
study as an independent agency, attempted to bring together all of the
statutes from regulations and things the U.S. Government has promul-
gated over the years that relate to Indian affairs. .

When someone asked a little earlier what kind of changes might be
made in statutes, I said we estimated about 1,000 amendments that
would have to be made if an independent agency were to be made.

e
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As a result, we have not been able to look as carefully at other Fed-
era] agencies as we had planned originally to. So, what we are doing
is indirectly looking at those other :gmcies through their regulations,
We have had very little contact with those agencies here in Washing-
ton. We have attempted, however, to deal with how those agencies
deliver services out in the field.

In the course of our hearings, we have asked people from Federal
regional councils, State agencies, and other kinds of governmental
instruments to attend those hearings and present us with information
about how they present or deliver their services. We have not gotten a
lot back. I can only say we will be depending a great deal upon sec-
ondary information, rather than the primary information we thought
we would have for our study. but we will still address it.

Although your comment, Ernie, suggests we have not done as well
in our preliminary conclusions and recommendations, we will attempt
to deal in greater detail with the other agencies.

We W in our preliminary conclusions, the trust obligation of
the United States is a U.S. obligation and not a single agency obliga-
tion. That is one way we believe we arv going to attempt to deal with
other agencies.

The that there is a single agency should not diminish any re-
sponsibility throughout the UT.S. Government to preserve, protect, and
guarantes Indian rights and property. Incidentally, that quick phrase
18 onr interpretation of the trust obligation.

Chairman Asouvrezx. Rudy. if you are recommending a new entity
to handle Indian affairs. o you envision something like a trust council
anthority to handle the legal part of the trust responsibility !

Mr. Ryarr. As we are now looking as a single agency. we believe it
ninst contain legal, legislative, and adininistrative elements. There is no
way vou can separate those when you are dealing with Indian affairs.

Chairman Asourezk. If von have a trust council concept for the
legal part of it. what kind of agency or organization would you have
for the legisiative part? When you talk about legislation, what does
that mean specifically?

Mr. Rysrr. We are contemplating several optional views of what a
single agency might look like. One of those views suggests there might
be more than one official overseeing the operation of an agency respon-
sible for Indian affairs. .\s Mel suggested earlier this morning, we are
contemplating the possibility of some electoral process that might con-
sist of a secretary and several other people. We believe Indians ought
to he involved in some legislative process.

Right now. it is not going to be some gigantic institution with all
tribes. The tribes are saying no. but there ought to be soine mechanism
of one or more people who are responsible for making recommenda-
tions of a legislative nature to the U.S. Congress.

Chairman Asovrezx. How about budgetary? Would that be the
sane group of peoplet

Mr. Ryser. Yes.

Chairman Amsotrrzx. To me, one of the most important things in
creating such a new agency would be to deal around the existing
gnmm of Indian Affairs and the buresucracy comtained in that

nreau.
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In my view, if you transfer, all you do is create an agency. you
change the name, you transfer the bureaucracy from the Bureau of In-
dian Affairs into the new agency and we might just as well not have
started the study.

My question to you. based on that, is: \re you going to take steps
to make certain there is no part of the bureancracy transferred into nny
new Indian agency!

Mr. Ryser, We are very much concerned abont that. ourselves. We
plan to suggest two things. One thing Jake mentioned this morning
and that is that we want to suggest to Congress they create a mecha-
nism that has an ongoing role overseeing the executive department
particularly during a transitional period.

Second, we view the role of the Civil Service Commission as totally
unrelated to what goes on in Indian affairs and we will likely recom-
mend they not have anything to do with the single agency.

Chairman Asovrezk. There would be no entrenched civil service
regulations

Mr. Rysen. Absolutely.

Chairman Asovrezg. Ilow would you provide for the employees
who now work for the Bureau of Indian Affairs? Wonld you disperse
them throughout the Governnient over a period of time?

Mr. Ryser. I am sure we would suggest there be n cou\)le of years
period. in the transitional period. in which they could be phased out. I
cannot think of a single agency where this could happen overnight. It
conld happen in a couple of years, but there is no question a transi-
tional phase would have to take place,

Chairman Awovrezk. Even longer.

If there are no more questions, we thank yon very much Rudy.

Task Force No.2: Isanybody here?

[ No response.]

Chairman Asotrezk. All right, then Task Force 4.

STATEMENT OF W. SHERWIN BROADHEAD, CHAIRMAN, TASK
FORCE NO. 4, ACCOMPANIED BY DON WHARTON

Mr. Broaniean. I am Sherwin Broadhiead and I have Don Wharton
with me, our specialist. This is Federal, State, and tribal jurisdictions.

Chairman Apovrezk. What have you considered to e the objective
of vour task force?

Mr. Broamuew. To put it simply, it is to clarify a very confused
jurisdictional statns.

Chairman Asovrezg. What have yon done to achieve that ?

Mr. Broantean. We have approached it in two major ways; throngh
legal research and a whole scries of hearings, site visits and tribal
nicetings, to get.a handle on the kinds of jurisdiction needs there are.

Chairman Anovrezk. Will yon have the report done in the time
desigmated ¢

Mr. Broaviean. Yes.

Chairman Asovrezx. When s that ?

Mr. Broannean. July 21.

Chairman Asovrezi. You will have it submitted to the Conunission
by that date?

Mr. Broanugap. Yes.
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Chairman Anotvrezx. Will you describe to the Comumission, the pre-
liminary conclusions you have reached.

Mr. Broavpurap. I think the most important single conclusion we
have reached regards Public Iaw 83-280. We finished our hearing
Jrocess a month or so ago, in those areas where ’nblic Law 8:3-280 at-

iliedd and we find that given the background and history itself of Pub-
ic Law 83-280 will not accomplish the purpose it was set out to do.

We see those purposes, basically outlines, was to provide better pro-
tection to people. It has not done that. It has done quite the opposite.
What little support there was, pertaining to law enforcement, was
withdrawn by the Federal Government and there is no replacement by
the States.

In fact. the States that did agree to it. agreed at the State level but
there is no concurrent agreement at the county level where the law en-
forcement and those kind of things really tal‘;e place. So, people were
left without protection.

Added to that, were nany, many allegations of discriminatory law
enforcement.

Clairman Asovrezk. Ada, I have to go and vote again: Will you
take over?

Mr. Broaourap. The other aspect Congress saw at the time of Pub-
lic Law 83-280 was a step toward termination, and althongh things
have been difficult for tribes in removing a large part of their tribal

vernment and denving them the opportunity to operate it if it
(ias ;mt. terminated those tribes. It takes a great deal of tenacity to

o that.

The third thing was to cure the Bureau of Indian Affairs involve-
ment. By and large, we find it has not accomplished that. In many
instances, it has made the tribes weaker and therefore less able to
challenge a Federal administrator of the tribes to act arbitrarily.

We are dealing with the whole question of jurisdiction over non-
Indians. We have fonnd that Congress, through a long period of
cession laws, taking lands. opening reservations for settlement, the
Allotment Act, have created a very ﬁiﬁinllt gituation.

Non-Indians have come on the reservation to live. We have had
reports from many non-Indians that they felt the Government wrongly
gave them the idea that they were the same there as anywhere else.

They have been critical of the policies that have allowed them
to go there and live. The tribes are very resentful of those policies.
It creates many hard feelings.

We are going to come np with recommendations which, in many
cases, we think mnst necessarily put the burden back on Congress to
do what can be done to eliminate these checkerboard aspects.

We think & cogent case can be made for fragment jurisdiction over
non-Indians, but we think more has to be done because just having
that happen. that being the law, does not solve the problem for many
of the non-Indians who do not feel comfortable in that situation.

We believe the nltimate solution is to restore to the tribes that land
8o they can have autonomous areas of operation.

Commissioner Drer. Will you tell me what consultants you are
using and what capacities?
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Mr. Broaonurap. We are using consultants in the area of fish and
to give us a basic rundown of legal developments and some
s ed alternatives to present arrangements.

'e are using consnltants in child welfare to develop statistical
information abont children and about the other State agency
involvement.

We are using consultants in the whole area of tax. However. this
is one that is most difficnlt to get an entire hold on. What we would
hope to do is provide guidelines out of our hearings on an historicsl
base and urge additional effort be made in certain u‘m-ts of taxation,
which, given our time and resources, we could not fully accomplish.

Commissioner Wurrecrow. Sir, on page 2 of your report, down at
the first full paragraph, much is said about removing the State
jurisdiction.

Principally here, becanse State jurisdiction is inconsistent with
sovereignty and the failure of States to provide adequate services.
If we look at any type of return of jurisdiction to the tribal govern-
ments are we simnltaneously looking at the jurisdiction over, say,
school districts, as an example! Are we looking at return of jurisdic-
tion? What return of jurisdictional processes are we looking at re-
tumi.nq to them? ,

Mr. Brospuran. The way we see it. the options in these areas ought
to be the tribes and in many cases the tribe has a very good working
relationship—

Commissioner Wnrrecrow. Let me clarify my point here. Are we
talking about jurisdiction of reservation boundary areas or in, say,

ized treaty a or both!

r. BroapnrAp. I think in terms of the way you are talking here,
you are talking in terms of Public Law 83-280 and that would be the
original reservation boundary as they existed prior to Public Law
83-280. or, in the case of Oklahoma, the reservation boundaries as
they existed at the end of the treaty period.

Commissioner Wirrtecrow. Then we are talking about a tribe de-
termining what jurisdictional factors they wish to undertake. As an
example, I have heard some of these tribal leaders state they are not
sure they want to assnme any jurisdictional processes and there are
other tribes that say. dad-burn-betcha we want to take it all.

How do you perceive arriving at an oversall recommendation !

. Mr. Broapuran. If T might refer to a congressional act. S. 2010,
it was largely rlmt together by the National Co! of American
Indians. provided a process by which those tll'lig“involved PL.
83-280 could bite off the chunk they could chew, by resolution, what
they felt they could handle at any given time.

That way. vou would not be shoving any kind of jurisdiction down
any tribes throat that did not want it. You would be dealing with the
areas vou felt were the trace areas, and it would not prevent the
thing that would be difficult for everyone to deal with.

Commissioner WiiTrcrow. Let’s take, for example, school districts.
If we are looking at return of jurisdiction for school districts and
school operations: How are we looking at the financing of these in-
stitutions by tribes?
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Are we looking at it from the standpoint of building an economic
base for the tribes or are we looking at it from the standpoint of
giving tribes taxation powers, or are we looking at some sort of joint
effort between tribe and State !

Mr. Baoapszap. You will find in many cases, the Federal Govern-
ment is already largely financing the acliool, whether it is a public
school or & Federal. We think that obligution should continue. In
evidence that we have brought forward, it is part of the trust respon-
sibility, part of the guarantees made in the treaties and by the early
legislation.

Some tribes are on their own assuming the extra expense of running
their own schools. We think a combination of these kinds of things
is what we are involved in. In some cases, people will be perfectly
content with the school they have and through the present funding
we will beable to desl with that.

Our task force is also looking at the education task force in those
areas to come up with recommendations and we have had discussions
with them and we will have one before our final report is issued.

Commissioner Wurrecrow. Would the same answer here apply to
the return of law and order to the tribes specifically with retrocession
of Public Law 83-280?

Mr. Broapizap. I think it has to. You talk about the whole range
of law and order aspects—juvenile areas would fall in that. Some
tribes have presented evidence to us the State does have the facilitiea—
they do not. They would feel, at least at the outset, fairly weak in
assuming that jurisdiction. So. I think the options must be there and
they must assume it as they see fit. ,

Congressman Mxzns. Let me apologize for not being here. I did not
hear what you said about jurisdictions. Could you reiterate to me
what you are ing with regard to the areas of jurisdiction and
the type of jurisdiction you are suggesting here !

Mr. Broaprzap. Yes; as I pointed out earlier, there are two basic
ways to get at this. One is the historical, legal aspect of what is the
legal determination of jurisdiction today. That takes in, of course,
territorial and the people.

Wae find there is a good body of law to back up the fact there is
jurisdiction over both Indians and non-Indians on the reservations.

an Mrxps. What is the reservation? What are you talking
about when you say a geographicarea!

Mr. Broapizap. When I addressed the question before, I was talking
about the area that is the reservation.

Mzroa. The original reservation !

Mr. Broapnzap. What was left after the land cessions were made—
the exterior boundaries—that area the tribe reserved to itself.

Mzxns. You are suggesting, in that geographic area,
to assert jurisdiction over all people and all things.

Mr. Broapuzap. We say we believe there is a body of law that
supports that as of now.

Congressman Mxxos. What body of law isthat !

Mr. Baoapurap. Dating back from the original acts of Congress
that created the reservation, cession lawas——

Mrroe. Do you think that will fit in this 20th century
world in which we live?
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_ Mr. Broavueap. If there is 8 body of law, that is the law whether
:xlis the 20th or 21st century, that is the situation we are dealing with
ay.

Congressman Mrzns. Under that premise, I assume you are aware
the Nasqually would have jurisdiction over the city of Tacoma.

Mr. BroapuEaD. The Nasqually, a large part or both.

Congressman Mrzps. Are you snfgesting we establish and enforce
those laws for all citizgens in 'I‘z,comn
_ Mr. Broapurap. We believe the tribe, if it shonld assert its present
jurisdiction, it could probably have law enforcement authority over
people in the city of Tacoma. The present law, as it exists——

ongressman Mrrns. Are you suggesting that that would be a good
way for us, as a Commission, to suggest Indian policy go this direction
in the future!

Mr. Broapurap. Jurisdictional rights within that tribe. I think
there are ways to deal with that situation from then on. I don’t suggest
we return to the period of the 1900s when Congress acted without
involving the tribes in those kinds of decisions.

Congressman Mrrps. Have you talked with the tribal leaders on this
question? For instance, I talked recently with a tribal leader who
indicated to me that the last thing he wanted was criminal jurisdiction
over non-Indians on his reservation.

Mr. Broaprreap. We talked to many tribal leaders who said that.
That is their option. They have jurisdiction, if they don’t exercise it,
it does not become an issué.

Congressman Merps. Will the tribal council then be the governing
body ? Who will establish the rules?

Mr. Broapuzap. In the instances where tribes have assumed juris-
diction over non-Indians, many tribes have done this and they have
done this by implied consent. Anyone entering their reservation comes
under their jurisdiction. Tribes have a certain jurisdiction in order to
protect their resources in many instances.

Congressman Mzrps. How wonld yon suggest non-Indians, not mem-
bers of the tribe—the tribal council, the governing body, whatever it
may be—have any input in what the laws, rules, and regulations are
on that reservation?

Second, how would they be enforced?

Mr. Broabnean. We had a great many witnesses come before our
hearing panel who are non-Indians, who fouud themselves in that
kind of a sitnation.

They impute to Congress and the U.S. Government a tremendous
amount of responsibility for having put them in that situation. Some
allege they were not given full notice that tribes did have that kind
of jurisdiction. They were very upset.

I think, if you go back, that géople are presumed to know the law,
thev move there with the idea they are not going to be represented.
I think they have a difficult situation. I think there are some ways out
of it that are beyond the scope of our task force. I think there is going
to be— S

Congressman Mrxns. I think your task force has the responsibility
with regard to making suggestions concerning the parameters of
jurisdiction.
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Mr. Broaburan. Right; we are making suggestions with respect to
what the parameters are. However, we are not suggesting or we aro
not about to suggest rights or protection of rights go along with
junisdiction.

Without the involvement of the tribe itself, we think agreements
can be reached here. One tribal leader came before our task force
hearing and suggested there was not all that much in having jurisdic-
tion over a hnge area that they were not really going to be able to
enforce. but they felt they had rights in that area—fishing and hunt-
ing rights—without exercising that the other jurisdiction could rot
be enforced.

He suggested his tribe might be amenable to sit down with Federal,
State, and county officials and work out a quid pro quo, where there
could be antonoiny in a certain area, and other areas the tribe would
disclaim its jurisdiction in order to have an autonomous reservation
they could manage.

ongressman Meeps. Those, whether it was by chicanery of the
Federal Government or whatever cause, who happened to be on these
reservations, non-Indians. not represented by the tribal council, and
who would, under vour definition, not have any say in, first of all, on
the rules and regulations under which they were to operate and, sec-
ond. on the enforcement of those rules. You just say tongh.

Mr. Broapurap. They have a system of government they operate as
well. We are not suggesting Congress do away with the current juris-
diction at all where the State has authority in those areas for non-
Indians. That has long been a stateient in the law.

Congressman Mrens. What happens when an Indian or non-Indian
is arrested and brought to trial before an Indian cowit and is told by
the tribe he or she is not entitled to legal connsel? They are tried as
citizens of the United States, Indian or non-Indian, to invoke the
sixth amendment.

Mr. Broanieap. Under the 1968 Indian Civil Rights Act they would
have the right to counsel to be paid for. That. is the most recent act of
Congress along those lines.

Congressman Mreps. You are aware of the most recent district
court. case in the State of \Vashinﬁzton? The full force and effect of
the sixth amendment does not apply under the Indian bill of rights
in which a tribe refused counsel to a person, which was upheld by the
district court.

Mr. Broapueap. Right: the Indian bill of rights, the so-called
Indian bill of rights, the Indian Civil Rights Act, is quite distinct
from the Constitution right liere.

Congressman Merpe. Do you think that is right—not right, that is
a relative word—but do you think that is correct?

Mr. Broapsrap. I believe it is & correct statement in the law ; yes.

Coungressman Mrxpa. That a person may be entitled to full force and
effect of the Bill of Rights as long as he is not on an Indian
regervation

Mr. Broabsean. An Indian reservation. Senator Ervin’s committee
acted, as you remember, to pass the legislative enactments which guar-
anteed to those persons under the jurisdiction of Indian tribes, a cer-
tain protection of due process and so on.
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Congreseman Mrzns. Which I just told you the court has ruled did
not carry the full force and effect of the sixth amendment.

Mr. BroaprzaD. They did not adopt the amendments to their con-
stitution. That could only be done by constitutional process, an amend-
ment to the Constitution. They did adopt a legislative enactment that
spelled out there was a right to counsel if paid for by the defendant.

C an Mrrps. That case held they were not entitled to it.

Mr. Broapuzap. Under the circumstances. )

z n Mrxps. Under those circumstances, yes. I will say I
appreciate your view, but as a member of this Commission, I would
have very great difficulty in approving anything which extended the
full criminal and civil jurisdiction to original or even substantiall
altered reservation boundaries over Indians and non-Indians alike.
don’t think it is the best thing down the road for Indians either.

Mr. Broapreap. We were not suggesting you approve such a thing.
We were merely sugeting that is the law. We were not
taking those rights from Indians without a process that involved that
particular tribe in an agreement or some sort of situation. Whether, in
the long run, it is good for Indians or non-Indians—I agree with you
I think there is a long term problem there, I think our suggestions wil
be, and I think responsibility has got to be, to put it back with the
fl;'edmllmeGovemment and Congress which created this situation in the

rst place.

Mr: Meeds, I can remember before you were chairman of that par-
ticular committee—you were on before Senator Abourezk was chair
man of the Senate committee—many Indian tribes coming and saying
they have a judgment fund or a small fund and they say we waat to
buy land, we want to buy this land that allottees are being forced to
sgll.because they cannot afford to still own it, and the Co
sitting back and saying what do they need to buy land for, what they
need is jobs. We see now what they wanted to buy land for was to
avert this very situation we are talking about and it isa critical one.

Congressman Mrxos. This is probably the toughest question we face,
but I can think of no quicker way to provoke absolute, outright, total
confrontation between the Indians and non-Indians than following
that mﬁgution.

Mr. Broaprrab. Which suggestion !

Congressman Mreps. The suggestion of full jurisdiction—

Mr. BroapuEaD. We are sufgestmg that is the law. The most recent
cox(n‘rt case has said that iéV the avl:.

/ongessmnans. e might differ on that.
Mr. Broapazap. All right. &
an Mxeos. If that is the case, of enforcing that as you
state, it would seem to me a very quick way to bring about total
confrontation.

Mr. Broapurap. With non-Indians and I can tell you why. One
thing our hearings have borne out, if nothing else. and that is the
abysmal ignorance of the people living in or near Indian reservations
who are non-Indians about the history of their own area.

I found ome prosecuting attorney who had not read the treaty that
the Indians are under n‘t e very arep he is operating in. He was not
aware of a constitutional disclaimer of his own State disclaiming any
jurisdiction in Indian affairs.
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Those kinds of things cannot, be corrected merely by saying yon
wish they would go away. We think there has to be an effort made in
that area in edncating non-Indians to what the rights of Indians are.
I think that is far superior. We wish it were this way so we could pass
an act that is that way—property rights and other rights.

I don't think that will happen. I think the only way this will be re-
solved is by a process of people sitting down together in good faith,
facing the 1ssue that this up has something to gain, and this group
Lias something to gain, ansrl(:at 8 bring then: together and talk about it.

I‘;or longterm living together as neighbors, that is the way it has
to be.

Congressman Mezns. I hope that can be worked out.

Commissioner \WHiTECROW. In reviewing your report, Mr. Broad-
head. I was thinking about the same issue Congressman Meeds brought
to light. Looking back at my notes, one of iy comments, the whole
issue of non-Indian position on Indian jurisdiction concerning the
non-Indian, return of legal and civil jurisdiction. also fully under-
standing the majority of the American people are not even izant
of what has happened in the history of Indian affairs in relationship
to the Congress, the Federal Governiment. the State government,
county government and local political forces. the way they have played
hob with the American Indian.

It is very apparont what you state here is the law of the land today.
but the tribes do have semblances or forins of jurisdiction, even though
they may be today out in left field. they are still legally there.

If they are legally there and if it is the law of the land and if we
are going to be law-abiding citizens, then whatever the law of the land
is, that is the way we should function.

If that is not the law of the land or it is the law of the land and we
break it. then whomever is breaking the law should stand on his own
erits as far as that is concerned..

If we have discovered this is one of the great injustices and inequities
we have had insofar as dealing with American Indians, I think itis our
responsibility as a Comnission to bring ¢his out.

If it brings an educational program. I think perhaps you and our
Educational Task Force should come up with some sort of educational
program.

I have traveled considerably since I have been on this Commission
and T have visited and talked with a great meny Indians and non-
Indians. T have heard a lot of non-Indians say the American Indian
is the inost mistreated race in this country and they all realize the in-
justices that have been done to them.

Everyone I talked to said, “Great, go after it and let’s correct these
injustices and we will snipport it.” I believe we can get the American
people to support this. If it is the law of the land, I think we need
to bring it to the attention of the American people.

Educational programs should definitely be implemented to make
sure we don’t have this revolution confrontation type situation.

Mr. Broapireap. I can only agree. I think the research work done
by this Commission in determining what the policies have been and
what the legal status is, is & very iinportant aspect of this whole educa-
tional process.
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he probl f th le who don’t have the facts is mis-
mfm&‘ eﬁy st:::g(l)xtgmng i peggt the record, once and for all in
many of these areas, perhaps that can be a new kind of enlightenment,
i 1 find out & process to get it to people. o
‘lfmiuioner Bsnc:. I e withpeyg)u in the negotiation process
but I think you know it did not work out with the Navajo and the
Hopi. ) )

:'. Broapieap. That was a different kind of situation, It was a situ-
ation created over a long period of tiine. There were really no solutions
that were going to work for the people and the tribes cou d not resolve
it.

I think there are solutions to these problems Lere in the negotiation
process. I think the big concern I have about any such procees is that
the Congress has the responsibility to assure that both parties and
particularly Indians, that they are negotiating from a position as
equals; that the treaties were negotiated and nobody can say they were
not equals. . - .

I think it is possible today, in fact, I know it is, for many tribes to
sit down and as far as knowledge is concerned, they are better than
equal. But there has to be assurance this is & freeflowing process; that
somne person is not go.inﬁ to take action if they don’t agree.

They have got to sit down and say, this is best for ns and the other
party say this is best for us. If they don’t agree, they keep hashing it, it
does not fly up to somebody else.

What you see in history, in many of these cases, there may have been
an attempt from tinte to time for Indians to sit down an ee, but
the minute they did not agree, some of the non-Indians would call all
their congressional representatives and there would be an act of Con-
gress that would preclude that. I think we have to avoid that.

Conunissioner Bruck. You had a lot of hearings {

Mr. Broabnran. Yes.
1C(;mmissioner Broce. Were you satisfied with those expensewire,
also

Mr. Broapneap. Yes. T think thev overall justified the expense. In
certain instances we were disappointed. In travel participation we
were dimpliointed that the States did not come forward and present
their cases. Many ¢ribes went heyond all expectations.

Overall, I think it. was worth it. I think it is the only way von can
get any kind of reading from people on a serious question like this.

Cominissioner Brucr. You have numerous complaints. Can you tell
us a little bit about those ?

Mr. Broapnrap. It is a very volatile situation. We went ont and held
hearings, and there were Indians who were not sutisfied becanse we
asked themn tongh questions. There were non-Indians who were dis-
turbed about. it. They reacted.

Many of these areas have never had such a hearing before. When
we first go in there. people are going to vent their spleens and sav
what is on their mind. T am going to listen, but T am also going to a<k
thein questions. When you do. vou sonietimes get a bad reaction,

'e are quite well informed on some of the jssnes. Wa agked them
questions nobody had ever asked them before and we were charged
with bias in certain instances—either one way or the other.
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My point is with the Senate and House, they have the same problem,
they have the same responsibilities.

Commissioner Warrzcrow. For the benefit of the rest of the Com-
missioners I would like to state this. I did attend those task force
hearings in the State of Oklahomis. As a result of those hearings, we
now have a lot of tribal leaders and a lot of individual Indians in the
State of Oklahoma who are beginning to realize their tribe does have
some authority and some responsibilities that maybe they never real-
ized they had before.

It is bringing about a great deal more interest in tribal politics
and tribal government. ereas before, they took for granted the
State had total jurisdiction.

Commissioner Drzx. What problems will you have now in com-
pleting Igom' report !

Mr. Broabueap. Quite & massive problem. It will go into volumes
of testimony. We have it indexed and so on. We have been doing it
as an onﬁomg process, laying that in with the historical and legal
research done not only by our task force but by task force 1 and
task force 2 has played quite a role in this.

Our problem will be getting it down in readable form and bringing
forth the points we have documente 1.

Commissioner Drzr. What task forces have you worked with be-
sides 1 and 2! .

Mr. Broapuean. We worked closely with task forces 3 and 9—
otherwise there would be a great deal of interchange of meanings—
discussing various aspects of what we should emphasize and what they
were going to emphasize, so there would be a minimum of overlap.

Congressman Mrzns. Mr. Chairman, I yould like to ask a question.
I will ask Sherwin and then I won't ask the other task forces,

How much trouble would it be for you to answer in writing some

uestions about how many consultants you have, how many hours
they work, things like that? Would that be too &imcult_, for yout I
assume you have records from which you can get that information.

Mr. WrartoN. Most of those things, yes. We have not kept track
of the number of hours we have spent coordinating or discussing dif-
ferent issues with other task forces or trying to identify whether all
of the areas have been covered so we can make sure there are no

o ngressman Mrxns. You know how many hours your consultants
have spent? I assume they are retained on an hourly basis.

Mr. Waaxton. That is correct.

Congressman Mrens. You would know where you have traveled and
when and how many of the task force people are on full pay, who are
part time, and things like that{ ) )

Mr. Waaztox. 1 would be very resistant to cpendu’}g the little time
we have left, for the larie job we have, doing that. That would take
Y t deal of time. The information is available but I would be
resistant to spending our time doing that. )

Co Mzzps. Is that information available to the core staff!

Lc{:' mm“ﬁt - They could these questi ily

n xrvs. They could answer these questions as easi
as vou%l‘-m‘n
Mr. WaarTtoN. Yes.

L
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Cmgmmn Mzzos. They know who your consultants are, how
much they are being paid, and so forth ! d ’
Mr. WHARTON, Yee,
- Chairman Asounzxx. \IV!!at v;u yotir question, Ll(;tyd! : .
Congremman. t 18 obviously going to take too long to as
each of the task forces some of the things I wanted to lmow.g
Chairman Asourezx. I think we have what you want.

Mzzns. 1 would like to know : How many consultants;
who'they are; how much they are being paid; how long they have
been working; how many of the task force members are working full
un:oh,. :ww many are working part time; and a number of things such
u .

Chairman Asourezx. We have that all compiled.

Congemman Mezxns. I will present the question.
Mr. BroapREAD, I8 there & question about our use of time and travel
or consultants?

Con%mmm Merpes. I have no specific questions.

Mr. Broaptizap. I have no IY lem justifying everything we have
done, We think our product will further testify.

Congressman Merps. You will have no touble completing your
report on time!

{r. BroAouzAD. No,

Commissioner Drzx. Mr. Chairman, I also attended the task force
hearing in our area and presented testimony in behalf of my tribe. I
would like to ask, for the record, again about the docamentation of
th%::glect and problems the Department of Justice has cansed Indian
tn

Have you come up with specific questions, issues—

Mr. Broaprzap. Obviously, we did not get full representation from
your area and some of the questions that obviously exist were not
raised. Those that were raised were obviously beyond the scope of
what we were able to trace and document.

We picked up those we think are representative and we are going
into those in some depth, enough depth to show it has not been brought
out.

Another thing we found is the Federal Government has not fulfilled
its responsibility in terms of protected jurisdictions of tribes. That is
very well documented in some of those cases and further documenta-
tion we are following up on.

Chairman Asourezx. Any further questions? If not, thank you very
much. I will call task force No. 2.’

STATEMENT OF ALAN PARKER, MENBER, TASK YORCE NO. 8

Mr. Parxzz. I am Alan Parker. I am a member of task fores No. 2.1
am aware you made a preliminary statement of not requesting open-

ing statements, )
the Commissioners are well aware, the chairman of our task

force, Wilbur Atcitty, was killed in a car accident on May 6 of this
r.
ye}erry Flute, myself, and other task force members would like to state

for the record that Mr. Atcitty provided substantive leadership and
direction to our task force while he was with us. He made a substantial

3
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ocontribution to the work of the Coinmission and we would liks to sim-
pl{ state that for the record we will miss a colleague and a friend.
am prepared to answer any questions. '
Chairman Anoyzezx. Do you have the task force specialist with you

today! A ,
l;:d Panxxr. No; the specialiat is in Phoenix on hearings conducted
yesterds,

Chn.i,rmm Anounzzx. What is the date for final submission of your
report .

r. Parxxz. The report is due July 21.

Chairman Asoumxzx. Will you have that to the Commission on or
before July 211

Mr. Parxzr. I am positive we will.

Chairman Amourrzx. What is the objective of your task force !

Mr. Parxzz. The question can be answered on several levels, but the
first level I interpret to be an identification of our objective, It is pri-
marily the ways in which Federal policy, as it presently exists, ms as
it presently is administered by the Federal Government, operates to
strengthen tribal government and the way in which it can be improved
to strengthen tribal governnent; identify ways in which the existi
Federal policy and law operates or the limits and obstacles on the ef-
fective and necessary travel by Indian tribes.

The second objective is to identify the way tribal governments can
be strengthened and enhance the individual rights on tribal members.

Chairman Asourezx. Do you have any preliminary conclusions how
that can be done !

Mr. Pazxzx. We have a whole set of preliminary conclusions. We
have identified a major problem as the present Federal law and policy
insofar as it can be analyzed. There is a conflict and confusion on the

rt of the Federal Government regarding the political status of In-

ian tribes. .

We feel that one of the major nbjectives and one of the major goals
of the task force would be to urge that the status of tribal govern-
ments be corrected. We would come out with a clear statement, a defini-
tion, on the relationship between the Federal Government and Indian
tribes—which would include the political status of Indian tribal gov-
ernments which would be commensurate with the views of Indian peo-
ple throughout the country.

The primary vehicle for that objective would be the Indian Reor-
ganization Act of 1984. As we have reviewed Federal law and article
10, it is apparent that until the Indian Reorganization Act of 1984 the
Federal Government, through the Congress, had never attempted to
reallystate the 3\05" for its tribal governments.

Things like the Allotment Act, the Intercourse Acts, a whole series
of acts pmdnf the Indian Reorganization Act; had never ade-
quately stated what the Federal policy was for its tribal governments.

In a sense, they recognize an inherent right of the tribe itself to rec-
ognize its powers to govern itself. That would be & primary objective
which we wonld try to petomgplish using the Indian Reorganization
Act as a tool. - ' . . _

As we point out‘hﬁmr repotts, andsas will be clear in our final re-
port. we found the Indian Reorganjsdtion Act was an imperfect state-
ment of what the Federal policy sliould be toward tribal governments.
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It was viewed as an assimilation device. The Allotment Act was an ex-
ample of forced assimilation by the Federal Government. We forced
tribes to break up their communal lpnd haldings, forced tribes not to
rely on :.he tribal government as an expression of integrity of the tribe
asa uni

The Indian Reorganization Act expressly ended the Allotment Act
and ended the allotnient policy. but it was an imperfect expression of
Federa] policy because it still contained overtones.

From the testimony of Commissioner Collier and other witnesses on

that act, it was clear they viewed it as a means to help tribes become
democratic units of government, which would then lead to assimilation
and we failed.
. It isclear Indian people think their tribal governiments are no pass-
ing phenomenon, they are liere to stay, and it is incumbent upon the
Federal Government to recognize they have a permanent right to polit-
ical existence,

To that extent, we would amend the Indian Reorganization Act.
There are other amendments to the act in the nature of housekeeping
tyfe of things we are proposing.

n addition to the statutes creating the Federal domestic assistance
p ms which overlook and in some cases simply define the nature
of the tribal government. or the rule of the tribal government and the
way they can participate in these kinds of programs, a way which is in
conflict or inconsistent with the tribal governinent as a true unit of
local government to participate in these things with other local gov-
ernments in the country.

We don't have at this time, but by the tine we come up with our
recommendations, we are aiming for something in the nature of kind
of a catch-all enabling statute which would address all these Federal
domestic assistance programs and iusofar as there is an imperfect
definition of the relationship of tribal government to these programs,
they should be clarified and applied across the board. Does that answer
your question ¢

Chairman Asourezk. Reasonably.

Congressman Mezns. Alan, do vou think most tribal governments
are relatively representative of their tribes?

Mr. PArxer. In.the sense the individual rights of the members are
protected. Is that your question ?

Congressman Mrrpe. Yes.

Mr. Parxer. Yes; I think most are. I think we could document
that with our research. There are some that are no.—we would not
dezl‘y that. A Did fnd : :

onfressman eeps. Did you find some instancrs where ple
actually had no say in the selection of their leaders? pe¢

Mr. Parxzz. The Pueblos in New Mexico are theocracies—people
don’t vote for their members.

an Mxeos, That i8 what I had in mind. They do not have
& free choice in the selection of their leaders.

Mr. Parxer. Let me refer to something that is identified in the
first part of our report—the power to create and define the nsture of
the government—which is an inherent power of tribes. recognized
and well embodied in Federal law. Part of that policy—if vou define
the policy on the part of the Federal Government—would be to rec-

98-8TT—78-tq
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ognize the power of the tribe, the tribes and their governments, and
how they see their governments—which could be ing‘v,uy'n whicti’ will
not always be consistent with Anglosociety ways.

Congressman Mrrns. Maybe I would agree with you and maybe I
do anyhow, I don’t know. In addition to that, the members of the
Pu;blo Tribe are American citizens under which they have certain

ights.

t happens if they want to assert those rights as American
citizens, which would, among other things, give them certain rights
that they don’t enjoy under a theocracy !

Mr. Parxen. If they wish to assert those rights against the tribal

vernment, their rights are defined and protected by the Indian

ights Act. This 1 to another issue, which we will be getting into
in our report.

The Indian Civil Rights Act has been interpreted by the Federal
courts in inconsistent ways. What I mean is: A Federal judge in
looking at a complaint brought by an individual tribal member will
not always respect the intent of that act.

I think the Federal courts in determining the intent of the Indian
Civil Rights Act would look to a tribal standard or due process or
equal protection in order to define that individual’s rights as op:
to looking at standards which are embodied in U.S. constitutional law.

I think the individual’s rights, then, are protected insofar as they
are defined against the hackground of the tribal standard—the tribal
sense of what isright and what is just.

Congressman Mrrps. I am not aware of any case on this issue. But
what if, in addition to tribal rights, the individual asserted rights as
an American citizent

Mr. Parker. I think the Federa] law is clear. His rights are found
in the Indian Civil Rights Act and in the tribes own sense of law. If
he defined his rights as an American citizen, or uncovered outside the
scope of the Indian Civil Rights Act and outside the scope of tribal
law, we simply have to acknowl he has no means of enforcing
those rights, which are not recognized as rights under law.

Conﬁreuman Mzens. Don'’t you think that would give rise to a very
good allegation of lack of equal protection of the laws?

Mr. Parxez. That issue has been squarely addressed by the Federal .
courts in interpreting the Indian Civi Rifhts Acttoday.

Congressman Meens. What case is that

Mr. Parxen. It is a case coming out of your part of the country.

Col Mzzos. The ninth circuit court ¢

Mr. Parkzr. I am not sure it went to the ninth circuit. )

an Mezps. Is this the one I referred to earlier, the right
to counsel, the sixth amendment case?

Mr. Parxen. I am aware of that case, but I was referring to a dif-
ferent case several years ago, not this one case. I think it has been
defined in other cases; certainly, if you would like, I would try and

nd to you at a later date on that issue.

ngressman Mzxos. I had serious reservations in establish
tribal government. You can establish any kind of tribal governmen
which will not be ultimately subject to very severe attack on the
basis of & lack of equal protection, unlees it is truly a democratic form
of ‘government which carries with'it not only the rights and heritage
of Indian law but also which will measure up to the equal protection of

20
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the laws under the U.S. Constitution as it applies to the American
citizen.

Mr. Parxer. As I remember the analogy used when it is analyzed:
as to why or how, under Federal law : An individual Indian does not
have all the rights as an American citizen as against the rights of the
Federal Government and the rights of non-Indians who might be
under the jurisdiction of the tribe. The analogy used is the status of
resident aliens in the United States.

Federal constitutional law does not find that inconsistent with
t[\e]ir general theory of law—that resident aliens do not have the same
rights.

Congressman Mrxrns. But resident aliens are not American citizens,
but that does not prevent you from using the analogy. I hope you will
addvess that question, I have niixed emotions in this area.

Two more quick questions: Have you had what you consider to be
adequate cooperation and help from the core staff

Mr. Parker. In my experience ; yes.

Congressiman Mrrne, Have vou used any of the specialists assigned
to the Commission rather than your own spacialists?

Mr. Parker. We have, and the first person that comes to my mind
is GGi1 Hall. the attorney. He has helped me on a number of occasions.
We have also called npon others.

Congressman Mrens, Could you give us a horseback guess as to how
many hours you have used the core staff as specialistst

Mr. ParkEr. A sum total of nerhaps 2 or 3 weeks worth of work.

(‘on}grossmnn Mexne. Do you feel you have had adequate cooperation
from Federal agencies?

Mr. Parxrr. Yes: we had an experience similar to the one that
Mr. Adams elaborated on this morning. We have not felt it necessary
to come to a confrontation with any Federal officials. We have asked
for help. and while there has been some foot dragging on their part,
we have other means of getting the information we needed.

We have had, informally, some very productive sessions with Reid
Chambers, and some of the attorneys in his office. Yesterday I had
Commissioner Thompson spend a couple of hours with me in dis-
cussing issues T was interested in. ,

Some of the other task forces may have had other experiences, but
speaking for ours. we have not had serious problems.

Congressman Mrrps. Thank you, and I want to commend you for
vour report. I think it is a very good one.

Chairman Apotrezk. Are there other questions?

Commissioner Wnitecrow. In regard to tribal government and its
jurisdiction. T am assuming you have cross-referenced with task force
4 in jurisdictional |i;rocess. Have you given any thought to comlatinﬁ
tribal jurisdictional areas in regard to military reservation areas an
military law. as regards to tribal law and that correlation or that
analogy between military law and State law within a State where you
liave a military reservation {

Mr. Parkrr. The thing that comes to mind immediately is the
Assimilated Crimes Act contained in the United States Code. Just
briefly that law provides that if you have a Federal reservation of any
kind—military, national parks, Indian country—where there is a
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vacuum jn the Federal law, tlie Federal authorities are empowered to
employ éhu

Law.
rllt). would be exercised by Federal officials but it wonld be State law.
Historically, as the courts have interpreted the Assimilated Crimes
Act, they have used State law on several occasions on Indian reserva-
tions to prosecute for offenses.

That will be an isgue we intend to address. I think it is inconsistent.
The act was intended for situations where there is a vacuum in law.
When you speak of Indian country, there is no vacuum, there is Fed-
eral law, which is overriding, and then there is tribal law.

Commissioner Wurrecrow. Are we allowing, in that particular
instance, State law to override Federal law?

Mr. Parxex. No; by definition, State law would be used only when
there is no applicable Federal law.

Commissioner Wurrecrow. But as I understand the Assimilated
Crimes Act, the Federa] authorities only enforce the State law in the
cvent the State authorities fail to do so. Isthat correct !

Chairman Amsouxzzx. No,

Mr. Parxer. No.

Chairman Amourezk. If there is not a Federal statnte covering that
offense, then they use the State statute,

Commissioner Wiitecrow. Let me use, then, an example of some-
thing I have been interested in for several years: Operating a pari-
mutual horserace operation within a tribal reservation, or Indian
country, which would be contrary to a State statute. I have been in-
formed that in the event the State failed to prosecute. the Federal
authorities wonld prosecute. Can yon give me some analogy on this?

Mr. Parxxr. My understanding of the law—we are getting into some
technical points of Federal jurisdictional law—is, if you are talking
about Indian country, the State only has authority to enforce those
laws; for example, gambling ordinances. if there is & Federal law pro-
viding for State suthority—Public Law 280, Oklahomna, and so on.

Federal authorities will not enforce antigambling ordinances where
there is & Federal law. I am getting involved in something else. There
i» 8 Fedaral statute prohibiting gambling by mechanical devices on all
Federal reservations. That has been interpreted to apply to Indian
reservations, ‘

So, State law, for example in Nevada, may allow gambling by
mechanical devices, but on Indian reservations within the State of
Nevada the Federal law applies. The Federal law would prohibit it.
Iam not sure I have answered yonr question.

Commissioner WrrTscnow. I am not either.

Commissioner Dexr. What impact: will Mr. Atcitty’s death have on
your task force work ¥ What problems will be encountered ¢

Mr. Panxzn. We feel that he made a substantial contribution to the
direction of the task force. We feel we are capable of filling in the
main points he was interested in. i

To answer vour question : I do not think it will lessen the effectivenees
of our report. .

Commissioner Diar. Mr. Chairman, I have a question. Mr. Parker,
we have 50 State constitutions, they vary from maybe more than 300
pages to a few pasges, Yet we have 8 few model State constitutions. Do
you feel you could come up with a model tribal constitution? I am not
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M you do it, but has anyone tried a model tribal constitutiont
e that the Congrees could at and then it would never be in eon-
flict with the U.S. Government or the State.

Mr. Parxxs. Historically, when the Indian Reorganization Act was
passed, the Bureau of Indian Affsirs ruled on a model constitution
which many tribes, who adopted the Indian Reorganization Act,
adopted. It was like a bcilerplate constitution. There were some revi-
sions from tribe to tribe. . .

That has proved to be a very big obstacle to manzl tribes. The con-
stitution, when it was drafted, was never very good and it soon became

outdated.

To get to the other part of your queetion : I feel quite definitely that
a moﬂ constitution is not z;propriute because of the tribes rights
to be different. .

Commissioner Deer’s community has been involved in writing and
adopting a constitution, which I have looked 4t, as a ve good rk- -
ing model. There has been talk among groups like the Native Ameri-
can Rights Fund of putting together a constitutional workbook which
will contain an alternative set of provisions and will be a progressive
update following the Indian Reorganization Act. °

Commissioner DiaL. The problem is more complicated than it states.

Chairman Asouxezx. Any more questions? I{mk youl.

Mr. Parxex. Mr. Chairman, there was a question that was raised
and I hope it is not inappropriate if I were to ask you a question.

In many of our meetings across the country, and I am sure other
task forces have had the same experience, we have met with the tribal
people and have not come to them with a defined set of recommenda-
tions.

We came to them to find out what their problems were, what their
views were, in response to some generally defined prolems. It was ex-
¥resaed to our task force m"t‘getimw’ and I am sure to othér task

orces, a very keen interest on the part of the tribes across the country,
whether or not they would have another chance to express their views
gnge et(lll.e task force reports were written and recommendations were
efin

I was wondering if, in the minds of the Commission, that means
the task force reports will be Published and distributed prior to the
final stages of the Commission’s work, so when the Commissioners go
out on their own to, qi:m, solicit any views, the views can be expressed
in reference to the task force reports?

. Chairman Asouvrezx. I don't know if it is physically possible to do
it, but Y would like to see the task force reports printed in pamphlet
form only, with sufficient copies, say 500 copies of each report. and it
would be the responsibility of the task forces to distribute those to
the tribes right away. ' ’

Prior to markup by the full Commission, we want to hear what the
have to say about your recommendations. I think that is eesential.
would like to hear the other Commissioners express themselves on that.

Commissioner Warrecrow. I, too, have had the same kind of com-
ments. I think the people out in the field ce y need this oppor-
tunity. They are very concerned about what recommendations come
out of the Commission. -

. 5'3
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They have had comments made by many of the congressional Mem-
bers, not on the Commission, who have indicated they are going to
wait to see what this Commission comes up with before they really
push for any new Indian legislation.

As a result, I think it is very important we get our task foice reports
into the field so they will have an opportunity to comment before we
make any recommendations.

Chairman Asounzzx. Is that pretty much the feeling around the

table heret .
Congressman Mxzns. As long as it does not impair the time limit
under which we operate. I would not like to ses it used as a reason to
extend the life of the Commission its present life. .
Chairman Asotrezx. I think if the task forces get the reports in
on time, we can do that. If they don’t, we may not be able to do it.
I have a constant reminder that I give myself, we are not going to

- extend the life of the Commission, we are going to fulfill the dead-

lines we have set.

Mezns. My opinion is, Mr. Chairman, that we as &
Commission, after those have been submitted, could have some hear-
ings and get the input of the people who have had an opportunity to
go over this, before we write our recommendations.
.dChsimun Apourezx. Within time limitations, that is an excellent
idea.

Commissioner Diar. Mr. Chairman, where would the final report
rest, in the Archives or the Library of Co t Where will the task
force reports be held and what will go into the task force reportst? How
about this table full of reports?

I am very much concerned about this. When the Commission makes
the report, it is possible that the Commission can disagree with much
of what is in the task force reports. Someone doing research 20 years
from today, certainly would like to go through the task force reports
and see how well the Commission worked with the task force reports,
or did they give a minority report, or what did they do. What happens
to all of this?

Chairman Apovmezk. The reports themselves will be distributed
to every Member of Congress. The task force reports themselves are
important only in the markup process. The ultimate recommendation
to C. s will be contained in the final Commission report.

p material, of course, there will be several bound copies
of that as part of the permanent record, and that will go to the Library
of ess and, I assume, the Archives. I am not sure.

. Commissioner D1a1. Ten years from now I want to see this hear-
m%toc.hy, where will I find 1t?

Chairman Apovrezx. It would be in the Archives. Every tran-
script we have made. As a matter of fact, as an historian yourself, I
think we ought to put you in charge of that.

Commissioner D1ar. Oh, no.

Chairman Apourezx. That is something an historian would think
of right away. It is very important that these get placed..

Commissioner Diar. Raw material is important.

Chairman Asoumezx. The documents we come up with will be
referred to for some time to comne, we hope.
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Congressman Mzzns. Do you contemplate any difficulty in finishing

yoilxt report on tiqunol
r. Parxxa: No.
n Mezos. Thank you.

Chairman Apourezx. We will take a couple of them out of order.
Task force 10. Usually the later task forces wind up at the end of the
meeting. We are going to try and put them in a little ahead.

an Mr. Chairman, before we proceed could I ask
the Chair to entertain & motion? I will put this in formal language in
& minute. I would like to propound a set of questions to the core staff,
which are technical questions. I will not take the time of the Commis-
sion with them now. I would like to have those questions answered
within a specific time, whatever time we agree they could be answered
in, and the replies and the questions be sent to all of the Commission
members.

Does the Chair see any difficulty in that kind of exercise? It wonld
save s lot of our time to(ﬂy.

hairman Amourezk. If you will state what you want, I will direct
that it be done.

Congressman Merps. I will furnish the questions in written form.

Chairman Apourezk. Without objection, that is ordered.

Congressman Mereps. Mr. Chairman, I move I be allowed to pro-
pound a set of written questions to the core staff and that copies of
those questions and the answers thereto be made available to all Com-
mission members within 2 weeks of the submission of those questions.

Chairman Asourrzx. Without. objection, that is ordered.

Would you introduce yourself?

STATEMENT OF M8. J0JO HUNT, CHAIRWOMAN, TASK FORCE NO. 10,
ACCOMPANIED BY JOHN STEVENS AND GEORGE TOMER

Ms. HuxT. I am JoJo Hunt, chairwoman of the task force on termi-
nated and nonfederally recognized Indians, task force No. 10.

To my left is Mr. John Stevens who is & member of the task force
and to my right, Mr. George Tomer, task force specialist.

Chairman ABoURrzK. What is the objective of your task force?

Ms. HuxT. The objective of our task force is to show the legal rela-
tionship between the U.S. Government and terminated and nonfed-
erally recognized tribes, and to also show, for the first time, an over-
view, a look at those particular organizations.

Chairman Arovrrzx. What day is your report due ?

Ms. Honr. August 17.

(‘hail"man Asourezx. Will you have any problem gerting that re-
port in

Ms. Huxr. I think we will have the report on August 17.

Chairman Anouvrezk. You think you will?

Mr. Hunt. We will have the report on August 17.

Chni}t]'r'mn Anourezk. What preliminary conclusions have you come
up wmt

Ms. Hu~T. In our preliminary report we have not listed conclusions
and recommendations. We have tried to be very objective and have all
of our documentation before doing any conclusions and recomrienda-
tions. However, we have come up with certain perceptions.
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Chairman Asotrezk. Would you outline some of those!

Ms. Huxt: This has come primarily from hearings and other com-
nmmications with terminated and nonfederally recognized com-
nmnnities.

In looking at certain Federal prograins that are for terminated and
nonfederally recognized tribes, there n})penrs to be—and in talking
with the communities they certainly feel—there has been funding
more of federally recognized tribes than terminated and nonfederally
recognized tribes in those programs.

In the next few weeks we are going to be tnlkint; with some of the
ln'ogmm people. We will be looking at some of the lists of groups that

mve been funded under title IV, parts ﬁb) and (¢), the Comprehen-
sive Training and Employment Act and also under ONAP.

Primarily, the kind of problems that we sec with those prograns,
after they get into the field, is a lack of technical assistance.

Now, title III of the manpower progran probably provides the
Jargest amount of money going to terininated and nonfederally recog-
nized communities. There has been virtually no technical assistance
provided. It is a complicated program and exit andits have been con-
ducted on a number of programs, leaving those communities with no
kind of funds.

Soine of the other conclusions or perceptions are that the whole idea
of terminated and nonfederally recognized Indians, looking at those
particular gronps. it is not as simple as it seems.

Therve are unenrolled members. obviously Indian. who have always
lived as Indians. but who did not get onto the rolls of federally rec-
ogmized tribes. There are members of terminated rancherias in Cali-
fornia who have been nntermminated. There are also, for example, in
California and in Michigan, federally recognized individuals who are
receiving Burean of Indian Affairs services and there is no federally
recogmized tribe.

Trving to cover all of those hases, the hearing certainly has pro-
vided a lot of information. Outlined in the quarterly report are some
of the other perceptions we have.

An adequate knowledge of Federal and State delivery system of
social services: For example, terminated and nonfederally recognized
coumnities still do not know where to go within the State govern-
ment to get certain services they are eligible for as citizens.

When they do go. sometines theve appears—certainly from talking
with them—to have heen a great deal oP Hiscriminntion. That certainly
is trne for citizens in general, it seems when you hear reports on welfare
systems and that kind of thing.

Terminated and nonfederally recognized Indians dealing with State
agencies certainly fall into those kinds of situations with the same
kinds of problems.

In looking at ternination. it appears many of the provisions of Ter-
mination Acts were not fulfilled. For example. in California with the
Rancheria ‘Act. we see the Burean of Indian Affairs now recommend-
ing some of the rancherias be unterminated because they. themselves.
admit that section TIT(¢) provisions to provide adeqnate water, et
cetern. have not been provided prior to the issuance of the proclama-
tion in the Federal Register.
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We certainly see, preliminarily anyway, the need for a closer in-
vestigation of the distribution of assets. I think we have found in
testimonies, a recurring kind of presentation of the mismanagement of
assets during termination. .

That is something for individual tribes that we feel we cannot get
to as much as we would like to. So possibly, even probably, in our final
recommendations, we will call for certain full-scale investigations,
that we have found, so far, to be necessary. )

We will be doing other legal, historical, and general research in the
fourth quarter to find out as much as we can about these particular
thi particularly Klamath and the termination of the mixed bloods
on reservation in Utah. They really come to life when you talk
about mismanagement of some of the assets.

Conﬁmssmun Mzxzps. JoJo, when was your report due !

Ms. Hux~r. It was due May 18. .

Con an Mexns. When did you haveitin ¢

Ms, fllux'r. June3. )

Congresaman Mrxps. What was the disparity between the time it was
due and the time it wasin? .

Ms. Hunt. We were in the process of finishing our hearings. We
have only one more to go now. Since the 1st of May, we have conducted
18 scheduled site visits and hearings, with the transcripts coming in
on which to base some of the conclusions. We tried to wait as long as
we could so we could do preliminary conclusions and recommendations,
but that was not possible. We did not have all of the backup material we
could point to—— )

Congressman Mzzps. You are aware, are you not, that the failure to
have this in on time or approximately on time, deprived us of an oppor-
tunity to see it before your appearance here ?

Ms. HUNT. Yes; it is certainly regrettable. It won’t happen again.
Obviously, there is one more report to do. I will make myself available
for any questions that any of the congressional members have after
thev have seen the report.

Congressman Mexps. Are you using consultants?

Ms. HoxT. Yes.

Congressman Meeps. How many ¢

Ms. Huxt. We have two consultants in Washington State to do a
report on Washington State nonfederally recognized tribes, because so
many are going for Federal recognition. We have a consultant in Ore-
gon. there are some 60 terminated tribes in Oregon. He will be doing
a subject report.

The other consultants will be called on during the fourth quarter.
We have been in the process of trying to get them cleared, one to do
the final work on the legal question of trust responsibility and Federal
recognition and anotherto deal with termination.

Congressman Mrxns. Have you sought the help of the core specialists
on the auestion of trust responsibility ¢

Ms. HuxT. Not specifically on that. We have sought to utilize the
r;;selnrch staff to look at some regulations, to see if they comply with
the laws ——

Congressman Mrxos. About how many hours? Can von give us an
estimate on how manv hours you have used core specialists?

Ms Hoxr. In the beginning we asked them to get certain materials
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for us. I could not estimate the time. Also, I could not estimate the
time they have been working on the regulations,

We talked with George about 8 weeks or so ago to look at the
regulations.

r. Touxz. In the last week of April we were gettin er with
Gil Hall on & certain report we would require prior to the report,
regarding the rules and regulations, an analysis of the act and rules
and regulations of the disparities and also, consideratinn of applica-
tions of nonfederally recognized and terminated tribes. _

Congressman Merps. Can you give me an estimate of the t.me?

Mr. Touer. I am trying to lead up to this. Since he could not make
the meeting the next timeand I ooulcf not make the meeting, and tinally
the last part of May, we had another meeting. We talked about what I
assumed was that he would be compiling certain information on which
we would have discussion and see what we could possibly do.

Then, yesterday, I called Dennis, who is his nssistant. and asked him
if they had done anything, and he had not. So, I don't know if they
have done anything at all.

Congressman hﬁmns. Do yon feel you have had good cooperation
from the director and the core staff ?

Mr. Tourr. With the director, Ernie, we do get cooperation, but as
far as fulfiliment of what we ask for, certain needs from the core staff,
what we have relied upon is our own resources.

Initially, we outlined things which we needed the core staff to do,
but have not received them. So we relied upon our own activities
consequently.

Congressman Mreps. What kind of cooperation are you getting from
Federal agencies?

Mr. TomeRr. As far as the Federal agencies are concerned : We will
be dealing with that primarily with task force 5 when they do a task
force hearing with the agencies. Up to now, we have had no, or minimal,
contact with Federal agencies.

Ms. Honr. I might add, we wanted a list of the Indian prime spon-
sors matched with the counties which they are to be served. I called
over to the Department of Labor to see if that kind of information was
available. How else would they fund certain groups? I was told, no
indeed. it was not available. It would take too much time, it was an
impossible task to get that. I then tried to work through the research
staff, they had a list of the prime sponsors, but I do not believe we
haveed been able to match them up with the counties that are to be
served.

One of the main reasons in asking for this information is that cer-
tain prime sponsors have entire States. We found three communities
in that particilar State are getting no services at all and they are
nonfederally recognized communities.

Congressman Meros. I might say [ agree with vou. It is too early
to be arriving at even preliminary conclusions and I liked your use
of the word “perceptions.” '

Chairman Asourezx. Other questions?

Commissioner Diar. I attended 7, 8, maybe 10 days of task force
hearings in Louisiana, North Carolina, and maybe some other places,
with terminatéd and nonfederally recognized Indians. Did you come
in contact with many nontresty Indiansf

56



85

Ms. Huxr. Nonfederally recognized Indians: A lot have treaties
with States and some have treaties with the Federal Government. But
‘then if you look at federally recognized Indians, not all of them have
treaties either. That is one of the misconceptions when everyone talks
about treaties and treaty rights. )

Commissioner Wurrecrow. JoJo, have you gwen any thought to
recognition for tribes. For instance, in one of the task force hearings
I attended, one of the hearings you conducted in Boston, the statement

made bﬁ_ .

Ms. Hoxr. We have included that in the third quarterly report as
an example of some of the philesophy we are getting. )

Commissioner Wurrecrow. Have you given any study to establish-
ing or perhaps alleviating this division of Indians such as recognized
«or nonrecognized, urban or rural, metropolitan, reservation, off-reser-
vation. Have you given any thought in regard to trying to centralize
recognition status to Indians rather than having this divided attitude!

Ms. HunT. We have given it'a very great deal of thought. Passama-
quoddy versus Morton coming out of the first circuit, the trust relation-
ship if you will, is based on the 1790 Indian Non-Intercourse Act. That
would certainly be applicable to Indians throughout the United States.

When you talk about Federal recognition which ties Indian tribes
to the Bureau of Indian Affairs, we get a lot of problems, a lot of real
guestions raised by nonfederall[v recognized tribes in particular, in the
field. Certain}f', not all of them have land. Those who do not have land
some have individnal holdings. They don’t want to leave that and feel
they have to move to a reservation.

her groups have tribal land but they are not sure they want to
have the United States hold it in trust for them because of certain
restrictionson that land. -

Now, we have obviously come to the conclusion, after all of these
different reactions, there should be options; that Indians should be
-eligible for services and legal research should be completed.

ertainly, it should not all have to fall within one particular pat-
tern of the kind of status, if you will, and then we look at reservation
and nonreservation status that Indians have to have to get eertain
services.

Commissioner Whitrcrow. Do you feel it is an important matter
to approach this from the standpoint of having Indian affairs blanket
the entire spectrum of Indians rather than having the various agen-
cies of Government look st all these divisions of Indians uch as I
mentioned !

Ms. Hunt. I have certainly come to that conclusion myself as a
member of the task force and after hearing testimony and also seeing
some of the discrepancies in funding.

Not only is the Burean of Indian Affairs not supplying services to
termin and non-Federal tribes, but in some cases, other programs.
Because of budget limitations again, they are not funding some of
the proposals that are going in—some excellent proposals. So I think
it 132113 over to those other agencies.

mmissioner Wirrecrow. As I recall, when we separated these

task forces, task force 10 and task force 8, this was one of the princi-

Eal reasons because of this vast subject area. I am sure task force 8
as reached the sane conclusion. I will ask them that question.
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Ms. HunT. I might add, all of the terminated tribes, except possibly
some of the terminated Utes, want to be restored.

Commissioner Bauce. Do you plan to define the standards for rec-
ognition of tribes!

Mr. Tomer. Basically, I have reviewed the Federal recognition pe-
titions for the northwest tribes and a number of criteria by which
recognition should be restored or given to tribes.

The conclusions, after looking at such criteria, are in looking at
the concept of the tribe itself, and that should be the only criteria. A
lot of criteria are looking at the cultural values and a.lyso the Fed-
eral relations with that certain tribe. Such a criterion would demon-
strably alienate and discriminate against certain tribes. A criterion
should only look at the nature of a tribe itself as a sovereign entity.

Basically. for example, on the conclusion of tribes to Federal par-
ticipation of the agency. should it be created, there has been talk about
how to create such a relationship.

Basically, if it was defined on treaty rights. then we would be ex-
cluding those tribes which had no treaty with the U.S. Government.

We would also have to look at tribes which had treaties with the
Colonies and other nationsand with the States themselves.

Then, those having no treatv—if vou didn‘t sigm a treaty. von
didn’t give away any rights. If we look at the MicMac in Nova Scotia
and Maliseet in New Brunswick and Canada. they had law suits by
w!nliill they had not signed away their land or any vights of their
tribe,

1f von are going to construct a new agencyv based onlv on treaty
relationship. it should also be added on for the nontreaty Indians.
looking basically at the ethnic history of that tribe and the legal re-
lationship it has had with the colonies and the States. In addition, yon
should look at any relations it has had with the Federal Government.

Chairman Asovrezx. Can I break in on that? I didn’t understand
all of that George. If the Federal Government were to sit down and
t1v to determine whether they onght to recognize tribes that are not
now recognized : Will vou provide a set of standards by which they
can do that?

Mr. Toxzr. Basically, what I tried to say was imposition of a cri-
terion is very difficult. You are looking at, for example, a logical for-
ina(;jon of policy. First of all, if you look at a definition of Anerican

ndisn—

Chairman Apourezk. I am not asking you to formulate the stand-
ard now. I am asking you if you will or will not. You can answer yes
or no.

Mr. Toxer. I think a standard conld be devised. However, it could
only be done with a full knowledge of a possible doctrine of trust
responsibility to all Indian tribes.

‘hairman Asourezx. Do you intend to try to devise that standard?

Mr. Toxes. If ible. ‘

Congresman Meens. Let me add my judgment to that of the chair-
man. T would think one of the salient tasks of your task force group
would be either to recommend to us, or recommend that it cannot be
done, the designation of criteria and procedure under which not-now-
federally-recognized tribes or bands, can receive recognition.
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I think that is one of the things this Commission has to make a
decision on. I know as chairman of the Indian Affairs Subcommittee
of the House Interior Committee, I ain confronted, almost daily, with
a request from some presently unrecognized gronp that wants the
recognition.

At this juncture, we have failed to take that on, awaiting the
report of this Commission. I think we would be remiss if we did
not make some kind of recommendation on it.

Unless youn can provide some background for it, otherwise I think
the Congress is going to have to legislate some kind of omnibus recog-
nition. There are tribes, groups, and bands ont there that onght to
lave an answer on that.

Ms, Hext. We certainly ought to come up with a recommendation
regarding this.

Chairman Asovrrzk. Any other questions?

Commissioner Bruce. Have you had good cooperation from Fed-
cral agencies?

Ms. HenT. Ionly mentioned a little while ago the contact with the
Department of Labor. Otherwise. we have been going through the
core staff to get certain inforination. We will be visiting some of the
agencies in the fourth quarter and requesting other material.

If any problems come np, we will certainly be calling on the Com-
missioners to help us with it.

Chairman Asovurezk. I might ask the question that is foremost in
everybody's mind. T have dealt with this mnore than any other mem-
ber of the Commission. The core staff itself has tried to get a great
deal of information ont of the Federal agencies and we have had a
running gun battle with them. I might say.

It has taken up a lot of time of the core staff just trying to get in-
formation. I don’t know the experience of every task force m this
regard. but I assume You have left a lot of this up to the core staff.

Ms. Huxt. We have channeled most of the requests——

Chairman ABourezk. I have been involved in a number of confron-
tations with a number of the agencies in trying to get that informa-
tion.

Ms. Hoyr, One thing that was helpful in looking at the Califor-
nia termination sitnation, we had hearings in the first part of March
in Washington, Oregon. and California. When we were in California.
we went to the Sacramento area office and looked at some of the re-
ports there. recommending that some of the rancherias be untermi-
nated.

I think we got really good cooperation. All of the documents they
had were available in a couple of file cabinets there. We had ready
access to them. We will be sending a task force specialist back to the
Sacramento area office and also over to the agency, to look more into
this situation—to review the cdocuments more closely.

Commissioner Brece. Mr. Chairman, one nore question. This is an
important and tonchy task force. We need to look at this so you don’t
just submit it and run away. What was the date you were talking
about when we could get the final report?

Ms. Hu~T. August 17 is the deadline. We have indicated in our
quarterly report. as soon as we are able to, probably within this month,
we will be making another kind of report outlining the preliminary
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conclusions and recommendations. So, if we are in the wrong ball-
peark, the Commissioners can tell us.

Commissiener Diar. Is your budget holding out all right

Ms. Hownr. Our budget seems to be holding out all right. We were
cut $5,000, and we also get memos to the effect we should save money,
which we have tried to do all along. We will spend it only when nec-
essary to get the job done, but we ought to be able to spend it to get
the job done without bein% hanipered by any kind of outstanding
memoranda that will curtail some of the task force activities. |

Commissioner Drer. I attended the hearing in Arizona with the
Yaqui Indians. There was some mention of the relationship with
Mexico and also with Canada. I think it would be important to have
some information on the international aspects of these tribes.

Ms. Honr, We had certainly outlined that as the third section of
priorities that we probably could not get to, but certainly we can deal
with it on some kind of bass.

I was ing the other day an opinion regarding the MicMacs and
Malisetts that me involved across the border. myMget involved
with the Government because of the treatment of the Mexican Gov-
ernment to them, as well as the Jay Treaty of Canada.

Commissioner DiAL. Senator, do you know how many hearings we
have from this date on for the task forces?

Ms. Hont. We have one more scheduled task force hearing, but we
are going to participate in task force 5's hearing.

Chairman Asourezx. It sounds like there are three or four hearings.
Thank you very much.

Mr. Hunt. I would like to commend Commissioners Dial, Deer,
and Whitecrow for attending our hearings.

Chairman Apourezx. Task force 7.

STATEMENT OF LORRAINE RUFFING, TASK FORCE SPECIALIST,
TASK FORCE NO. 7

Ms. Rurring. My name is Lorraine Ruffing. I am a specialist for
task force 7, reservation and resource development and protection.

: Cho',irman Apouxezx. Lorraine, what is the objective of your task
orce

Ms. Rurrne. The objective of task force 7 is to identify the obsta-
cles to development. We are investigating these obstacles at two levels,
the reservation level and the Federal agency level. After we have
identified the obstacles, we will propose remedial action and in partic-
ular. we were asked to review the status of Indian housing and to
draft 4n Indian housing bill.

Chairman Apourezx. When is your report due{

Ms. Rurrineg. Our report is due August 3. We will have a prelimi-
nary report in. A prelimina relport. is & report that has not been
polished. I think I would prx-.b y want someone to go over the re-
port after we have handed it in and make it & polished document.

Chairman Asourezx. Can you polish it before your deadlinef

Ms. Rurrmng. I doubt it. I think we will need 2 weeks after we
hand in our final report for the polishing.

Chairman Asounezx. Is there any way you can get it polished be-
fore the deadline?
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Ms. Rurrina. I sn 80. We have money in the budget, we could
hire a journalist to help us. .

Chairman Apounezk. I think it is essential you do that and we
have your final draft report at the time we have asked that it come
in. I don’t think we will have time after that. We have got other
things we have to get done. T think whatever vou need to do, as long
as it is reasonable to do, 'you should do it. Have you come up with any
preliminary conclusions

Ms. Rerring. Yes: we have, On the reservation level, we have come
up with the following factors we feel are the main obstacles to eco-
nomic development.

The first is the extreme dependency of the reservations on the Fed-
eral Government and the fact they have no control over resources or
programs.

10 second is the erosion of the Indian land base and the third is the
lack of capital and the lack of manpower training which prohibits
tribes from developing their own resources. The fourth is the fact
that when these resources are developed by others, by non-Indians,
the results or proceeds are being siphoned off by State taxation. That
isat the reservation level.

Chairman Apounezx. State taxation !

Ms. Rurring, State taxation. For example, the Navajo tribe re-
ceives less in bonuses, royalties, and rents from their coal than does
the State of New Mexico and Arizona. They receive more in taxes from
Navajo resources than the Navajo tribe itself.

Chairman Apourezk. I thought they were exempt from State taxa-
tion,

Ms. Rourrine. If you will look in U.S. Code 25, the State may tax
any non-Indian member producer on a reservation.

Chairman Apovrezx. If they contract out mineral production——

Ms. Rurring. That is right. The current production method is to
lease them out to others. Those non-Indian developers are subject
to State taxation.

Chairman Apourezk. If the tribes don’t have to pay taxes, why
don’t they make sure they get their share and let the contractor worry
about his State taxes?

Ms. Rorrina. The difficulty is, if there is a high rate of taxation,
the tribe will be able to get Jess because the person who is agreeing
to that is going to figure that in his costs.

Chairman Asorrezx. When any contractor comes in to develon re-
sonrces on non-Indian land, privately owned land which is non-Indian,
wouldn’t the same thing be true?

Ms. Rurrna. Subject to State taxation on non-Indian Jand. I will
assime he would have to calculate what his rate of taxation is going
to be to know what his final profit would be.

Chairman Amourezx. When you say the tribal income is being si-
phoned off by State taxation, there is really no other way to get
around that as I see it.

Ms. Rurrinag. There is a way to get around it. If the tribe itself
could develop the resource. they would not be taxed.

Chairman Apourezk. That 18 true, but if you have te hire an outside
contractor——

Ms. Rurrine. Right.
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Chairman Asouvrzex. How do rm propose to get around these other
obstacles, if you have them ready .

Ms. Rurriva. I wonld like to go on with the obstacles we found
on the Federal level, because they are related to these obetacles on
the reservation level and then give vou our solutions.

On the Federal level, we found there is a complete lack of a devel-
opment strategy; that there is no coordination among Federal agen-
cies, I believe this has been very well documented in two GAO reports.

Chairman Amourezx. Would yon say in a new Indian agency there
ought to be a particular gronp or division that would coordinate re-
source development on the reservations for one part?

Ms. Rurring. Yes.

Chairman Apovrezx. Specializing in that?

Ms. Rurrina. Yes: not only resource development but anything
that relates to economic development.

Chairman Apovnezx. Is there anything like that in the Bureau
of Indian Aflairs?

Ms. Rurrive. There is no resource development in the Bureau of
Indian Affairs.

Chairman Asotvrezx. It is sort of catch as catch can?t

Ms. Rurrina. You can say that they are engaged in resource pro-
tection rather than resource development. There are no Indians who
are developing their own coal, their own gas and oil, or who have
a comrletely integrated timber enterprise. Many of them do have
sawmills, but on how many reservations do you find they not only
do their own logging, they have their own sawmill, and they have their
own wood product industry ?

The other obstacle is not only lack of coordination, but lack of
Indian control. To remedy the problems on the reservation level we
feel: First, a development strategy must be designed which seeks to
create self-sufficient tribal governments and economies.

Second: That this new strategy must be implemented by a new
structure, which could consolidate all development programs. We
are going to work on refining what the strategy will be and what the
structure will be,

Chairman Asourezx. Other questions?

Commissioner Warrecrow. Yes, I have a question, Mr. Chairman.
Lorraine, have you coordinated at all with task force 3 in regard to
any possibility of consideration of tribal development being eligible
und available through long-term financing of economic enterprises for
the tribe through the World Bankt

Ms. Rurring. No: I don’t believe we have coordinated with task
force 3. One of the reasons is they are getting underway with their
Bureanof indian Affairs management study.

We would want to see the results of this Bureau of Indian Affairs
management study to see how our recommendations compare with
the result of that study.

As far a8 looking into the structure of the World Bank, we cer-
tainly intend to do that. I am particularly interested in methods of
financing the World Bank might be using that might be applicable
to whatever new structure the task forces decide to set up.

I believe task force 1 and also task force 9 are recommending
some of the same things we are. We would be working together,
hopefully, on the structure.
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Commissioner Wrirtecrow. I would be sure to suggest you coordi-
nate this. I have personally made some approaches to the World
Bank. They think there may be somne possibility that Indian nations
would be eligible, provided we could bring about some sort of legis-
lation that the Federal Government of the United States would
support.

g . Rrrring. 1 would be interested in talking to your contacts over
there on the structure we are comning up with and how it could be
financed. As far as future meetings of task forces: We have a meeting
on June 18, when we will discuss our recommendations to see if they
can converge or diverge or what the status is.

Chairman Arot'rezk. Do von know what the White Mountain re-
port is? The one done by the General Accounting Office.

Ms. Rerriva. That was a very compreliensive study, that took 2
vears and $450.000. They studied the impact of all Federal programa.

hey undertook the study becanse they were slightly dissatisfied with
three reports which studied honsing, health, education, and economic
development in a very disjointed manner. They wanted to consider
all of the Federal programs and the impact they had on income and
employinent.

Chairman Asourezk. Other questions?

Commissioner Drer. Conld you tell us about the task force itself ?
You are the specialist; there are three people on the task force not
here. Why aren’t theyv here! What is their level of participation?
Those are the kind of things I would like to know.

Ms. Rurrina. First of all. Peter Maclonald is not here because the
Navajo Tribal Council is in session. and while it is in session he feels
it is necessary that he preside over those sessions.

Ken Smith is not here because he is on a site visit to Hoopa Valley.
We have two remaining site visits to make and we had to reschedule
the site visit for Hoopa Valley four times because of deaths and
other problems. T felt it was really crucial that he finish. I think we
have offended the people of Hoopa Valley, possibly beyond repair.
by canceling the visit four thines. I felt it was necessary we honor that
commitment.

Phillip Martin has made a large nnmber of site visits. hut was un-
available today.

Mr. Stevens. While we are on that vein. evervhody has schedules.
One of the things that happens to the staff we call all the Coinmission-
ers. set a date and try to get a date. Then it depends on the congres-
sional Members,

We were forced to call one rather quickly this time and two of the
task forces have hearings and they have those conflicts. When task force
11 comes up. I wonld like to answer the question in advance. but. they
have had a hearing scheduled for some tinie and the remaining two
members have to be there.

Commissioner Drrr. What consultants will von be nsing?

Ms. Rerrixa. The main consnltant we have heen using is Prof,
Ronald Trosper of the Universitv of Washington. We have also hired
four consultants to write our studies.

My, Robert Waterman is writing our study on Indian honsing: Jack
Peterson is writing a studv on Indian agriculture: Mr. Frank Rvan is
writing & study on how ED.A sets their project priorities; and Emil

98-877—7R—3

65



62

Notti, who is president of the Alaskan Federation of Natives, is
writinq a study on the impact of the Alaskan Native Clainis Settlement
Act. All of these reports are due by June 30.

Chairman Asourzzx. Any questions i 1f not, thank you Lorraine for
a good presentation.

STATEMENT OF HELEN SCHEIRBECK, CHAIRWOMAN, TASK FORCE
- %O0. 5, ACCONPANIED BY KATHLEEN McKEE

Ms. Scurzarck. I am Helen Scheirbeck, chairman of the Indian ed-
ucation task force. Kathleen McKee is the task force specialist.

Since the Iast meeting of the Commission, we have a new task force
member, Ms. Lorraine Misiaszek ; she is a menmber of the Colville Tribe.
She is an active member of our task force.

Chairman Asouxesk. When is your report duet

Ms. ScHzmexck. August 17, 1976, and may I say I am certainly
happy to see that day come.

irman Asourzzx. You will have that date in easily?

Ms. Scaxizazck. I am not sure about the easily, but we will have it in.

Chairman Asouvrezk. It will be in final formn {

Ms. Scuemmszeck. Yes, we will have a preliminary report of our final

m%ort by July 15. .
hairman Asovresx. What is the objective of your task force?

Ms. Scuxmaack. We have a number of objectives. We could not de-
cide on one. Qur first objective was to look at the Federal relationship
based on treaties and the Constitution in terms of the education of the
Indian people.

The second objective was to look at the policies and procedures of
the agencies carrying out those policies. The third objective is to look
at the manner in which Indians have been included in such policy de-
cisions in their community and to look at the definition of Indian for
the purposes of educational services; but basically, overall, to trace all
of thoee subcategories, if I might call thein that, into defining the re-
lationship, or the Federal role, of the Government in the education
of the Indian le.

Chairman vrezx. Do you have any preliminary conclusions or
recommendations?

Ms. Scemazck. Identified in our quarterly report are a number of
i&ic.l issues which we certainly would be making recommendations

ut.

The first would be a clarification of the Federal role in education as it
relates to all Indian people. Under that clarification would be a policy
statement about the role of the Federal Government attempting to set
out that role, also sttempting‘t: define the role of the States. It is cer-
tainly a tricky area which to be addressed in Indian education.

We will also be recommending, in that policy statement, the way In-
dian should be defined for purposes of educational services. That
would be our major recommmendation.

Our second major recommendation will be what we call, in this
quarterly report, & new service model for Indian education. A number
of people here today from other task forces have talked about a new
agency. I think we will be recommending instead a national commission
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for Indian education, which would not be a part of that new agency,
with & time, for example, of 10 years. . o .

We foel Indian edueation is'a critical priority. In the majority of
instances, the tribes do see it as a priority. We feel Indian educators
need to give it the status needed for the manpower and the develop-
ment of communities, It should be set apart and Congress should
putting special emphabis in the education area.

Chairman Aporrezk. Other questions? .

Commissioner Diern. What problems do you foresee in completing

your reé)ort and what problems have you had to date?
Ms. Surrsrck. I see, frankly, money as one of our problems, since
we have had a new task force member join us late and because at the
last Commission meeting there was & consensus, it seemed, that we
should hold hearings. We had not planned to do that. We were doing
case studies, "o i

I did report your concern to the other task force members and they
vobed to have hearings. Of course, we did that and that has cost ns quite
8 bit of money. Our task force member, Ms. Misiaszek, would like to
work full time and have an assistant. As far as I can tell from onr
budget. it is very difficult to accomplish that, "

1 feel we need to get you to maybe suggest to us a way to get some
more money. ] think we can meet the deadline but we need some addi-
tfi‘w:uld.help. We have lets of data, but we neéd some help in analyzing
that data. IR ,

Commissioner Drxr. Have you discussed this with the core ataff?

Ms. Suzmaeck. I have not discussed it with the core staff, I have
not been back in tewn that long. I did want to bring it to the attention
of the Commission. C ‘

Commissioner Dzer. What was your assessment of the hearings?
Did you think they were helpful, or worthwhile, or just an exercise

Mr. Suzmanox. I felt, particularly the hearings east of the Missis-
sipp#, in the terminiated communities, were very beneficial. I also had
site visits with parents, school board members, and the administrators.
I thought thoee were very worthwhile, I think it gave me a much
clearer picture of-abuses in title IV, particularly from the adminis-
trator’s eyes, a lot of the problems they see with the Federal program-
ing in Indian education.

would say the hearings were helpful, A massive amount of work
gKes into those heaml‘xgs-—l did not feel the benefits we got warranted
the amount of work. Education is not a separate area in which to hold
hearings. We have multiple people we have to mollify, not just tribal
councils,

I would say we averaged at every hearing of notifying & minimum
of 500 people. In most of our hearings, we had anywhere from 18 to
150 people show up. It is very hard to do more than 20 witnesses a day
and do an accurate job.

I am sorry now we did not recommend that all task force members
be full time. I think our task force members have been able to attend
the hearings, but in the conceptualization or writing of reports, we
have not been able to connt on them. I am certainly hoping they will
agres with the report we write, because we are carrying the burden
of the workload.

Chsirman Apourezx. Are there other questions?
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Commissioner Drar.. ITow much money are you talking about?

Mz. Suemsarck. I am trving very hard to estimate that. I told the
last Commission meeting that if we had to have additional hearings
we would need an additional $8.000 to $10.000. I would guess that is
where we are going to come ont once these hearings costs come in.

At the last. meﬂinf. I thought we got a nod on that question, but I
have been in the field since then so I have not firmed up that nod
with concrete money.

Commissioner Brucr. Have you had any problems with Federal
agencies—the Bureau of Indian Aflairs?

Ms. Surmarcx. We have been getting good data, but it has been
oxtremely slow. Kathleen has been doing & lot of the research.

Ms. McKer. We started doing onr work with the Office of Educa-
tion back in December. That was the time we requested assistance
fromn the Commissioner of Education. to go into the ageney and talk
with each of those programs, which expends moneys that conld bene-
fit Indians or directly provide services to Indians, We felt it was
important : we wanted to see where the services work and where they
do not work. We also wanted to try to get a fix on why we talk about
such large dollar amounts for Indian education and, by and large, see
very negative results.

We spent the entire month of January getting clearance at
the Commissioner level. Since then I would say the response of the
agency has been mixed. I would lay it out for the record what the prob-
lem has been. It really pinpoints the kind of resistance that Senator
Abourezk has been gettinl.\z.

A lot of the people I have interviewed over the past week—and I
have been having an average of four interviews a day in order to
to 40-some programs—have told me I have {:ulled something very slick
on the agency hecause the executive office has now said that program

ple do not fill out questionnaires and do not. sign off on any docu-
ment that will go to the Congress and they are forbidden to talk with
me, except in very limited circumstances and under close supervision.

I had thought. in an effort to show them I appreciated their time,
T would come over and pick up the questionnaires. So people have
filled out the questionnaires and given me all of this detailed policy
information. T have walked in and picked it up and taken it out of
the office and found out, after the fact. had it in fact gone through
what is. in fact. their established clearance process now as & result of
administrative changes that have taken place in the last 4 to 6 months,
that the documents they have given me would have been gutted by the
burean or branch head and Fnever would have gotten most of the
materials that T have gotten.

What I have been told by many program people is that there is a
distinctive change in the cliinate of agencies: that there is a reluctance
to have those employees talk to members of congressional staffs; that
the agencies themselves are under very tight pressure.

Where they are asked to administer education laws that the admin-
istration does nat like. to reinterpret those laws in snch a way the
administration can live with them, or the administration can kill off
the program. These are the kinds of responses I am getting from
people and they say it is amazing how I have made it through 20-soine
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programs already and walked out with an answered questionnaire, in
view of the fact it hadn’t gone up through the hieu:-lchy.

I would say, if my luck holds out, we will have a very interesting
paclage of material, but it is not because we are getting the full co-
operation of the agencies. It is because I have happened to slip through:
& Joophole in the system.

Commissioner Bruce. You said you had a number of educational
people testifying, is that true of all of your hearinis! )

Ms. Scuxiznecx. We work with the other task forces; we worked
with task force 10 as well, and also with the tribal government gronﬂ
when they were putting their survey together on questions. I thin
we will have excellent oovern%e by the time we get the resulte from
their work and our work as well.

Commissioner Bruce. Are you going to recominend all education
be placed in the Bureau of Indian Affairs?

8. Scurirszcx. We are going to recommend there be a National
Commission on Indian Education and it be taken out of the Bureau
of Indian Affairs and they maintain the budget responsibility but
nge the program responsibility to Indians, so we will not get into the
ght of transfer, if that is the question you are asking.

Commissioner Wixrreorow. Helen, are vou saying you are going to
be going slong with task force 3 in creating a separate agency and
bringing education under that agency ¢

Ms. Scurirexcx. I am saying, this has not been cleared by our en-
tire task force. Education is such a critical need area, such a priority,
that while we certainly would endorse a new agency for Indians, we
would want to see a special elected national commission on Indian
education for a period of 5 to 10 years, to assist in the gaps, the catch-
ups needed in Indian education and then it seems an assessment could
be made as to what form education then takes—is it all public school
or something else.

Commissioner Wrrrecrow. This is somewhat similar to the same
comments we heard in Denver at the hearing, whereby we had people
recommending a separate commission on Indian affairs be formulated.
I am wondering if the two might be coincided or jointly developed.
Have yon checked this at all? . .

Ms. ScrEmerck. I have not seen the Denver transcript, but I will
be glad to take a look at that. L .

airman Apourrzx. One thing I would like to interject at this
point and ask the Commission members to consider, as well as the
task forces here, is, if we are, indeed, nndertaking a restructuring of
the Federal bureaucracy vis-a-vis the Indians. It seems to me we have
come to some kind of consensus already. It has to be along the lines
of an agency that would serve as technical assistance to the Indian
people and not as an agency that makes policy and decisions.

I think that is out of onriearings and the discussions we have had,

that is a fairly accurate consensus. If that is what it will come down
to when we write our final report, I personally see nothing wrong
with separate funding agencies in scparate areas dealing with Indians.

For example, in education. and this is & concept my staff and I
developed on Indian housing, for example, which we want to deal with
at some point as well, bt right now. tribes who want to have a honsing
project K:\'e to go through three separate bureaucracies: HUD, Bu-
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reau of Indian Affairs, and HEW, or the Indian Health Service. It
is almost insurmountable at times in trying to get a housiny project
put on a reservation because of that.

We developed a concept of a national Indian housing authority,
however you want to set it up, through election, through appointment,
whatever is the best way that would be responsible for funding, for
going to Congress for Indian housing each year.

The only intervening bureaucracy between the housing authority
and the tribes would be a tribal housing authority, whose responsi-
bility would be to submit its request to the national {ousing authoritg.
. You have done away with the bureaucracy, you have set up a fund-
g organization that can apply to the Congress for funding, and you
have hopefully achieved, cut out the middle man to serve the Indian
people. Would you agree with that?

Ms. Scueirsrck. Yes; to cut out the overhead and organize some
planning so in a 5-year span, for example, you really can see facilities
n that community. That is the concept we sre coming up with,

Chairman Asovzezk. I, personally, think it is a good concept and
I am glad that may be one of your recommendations.

Conmmissioner Derr. Is your task force going to have any docu-
mentation on the schools that already exist? I think this is a con-
troversy that is going to continue with us and I would like to have
some concrete data.

Ms. Scurirseck. We are handling this in several ways. I did not
feel the testimony they gave us in Denver was adequate. I have asked
them to develop a special set of Yapers on all of the schools. I have
asked them to give us some insights on the qnality and achievement
level of the students.

One of the things that has disturbed me most about our hearings,
everyone is 8o into looking at administration and financing, we.are
losing sight of the quality of Indian education. The quality of edu-
cation our children should be getting—no one is looking after qila.lity,
we are all running after dollars and fighting bureaucracies. I have
asked them not to concentrate on the costs, but what is it their schools
are doing that can show us the difference it makes in the child that
graduates. .

We have also got & number of Indian people as volunteers, writing
papers for us, Indian educators working at the local level. We have
asked public school superintendents, for example, Indians and non-
Indians, to write up their whole experience of Federal programing
in the area.

We hope to take tiie community insights of the public school, and
niesh them together in our policy recommendations.

Chairman Apourezk. If there are no other questions, thank you very
much.

Ms. Scuerreck. I would like to add one other thing. I want to bring
this insight to the Commission. I have participated in the terminated
and nonfederally recognized hearings, and the urban hearings, as
well. I have been imipressed as I have asked Indian people how they
think Indian should [:e defined for purposes of policy. We have asked
the question about the Federal obligation: Is there one; what do you
base your answer on; et ceteraf
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I have been told by many groups of Indians that communities,
tribes, and organizations do know who the Indian people are and it
minkes sense to organize a general policy which has broad parameters
defining that. Then say it will be the local people who make that
definition.

One of the things that has really bothered me is the mockery that
lias been made of the definition of Indian in title IV. It made us into
a laughing stock around the country. I do think we have to seriously
address that problem in a very equitable way.

Chairman Apovrezk. I hope von will do that.

Ms. Scnrirsrck. We will certainly provide vou with that. The other
{;oint I want to make is a point, not only about my own task force

ut other task forces. We are all running out of money, it seems. I think
it is important to the people who collect this data, who have an oppor-
tunity to write it up.

I would encourage you to help my task force and any other task
force that needs to keep their members on for the last 2 months, to
find a way to do that. You hired us because we brought a special
expertise and that expertise should be utilized in writing the final
task force reports. Thank yvou very much.

Chairman ABotrezk. Thank you. Task force 6.

STATEMENT OF ALLAN CAYOUS, TASK FOKCE SPECIALIST,
TASK FORCE KNO. 6

Mr. Cavovs. My name is Allan Cayous. I am with task force 6, the
task force on Indian health.

Chairman Apourezk. When is your report due

Mr. Cayors. August 3.

Chairman Anouvrezk. Will it be finalized by then?

Mr. Cavous. Yes: it will be finalized by then.

Chairman Asourezk. Can you describe your objective ¢

Mr. Cavors. Onr objective is to determine the level of Indian health
in comparison with the general population in the United States, to
review the piccemenl health delivery system for Indians throughout
the United States. and to identify the deficiencies in the system and
make recommendations for changes in the health care delivery system.

Clairman ABotrezk. Do you have anything in the way of prelimi-
narv recommendations yoit have come up with?

Mr. Cavovs. The basic thing we have to deal with is the fact that
there is no health care level identified for the American Indian. Basi-
cally, at this time, health care is delivered on the basis of dollars. It
is not delivered on the basis of health or need.

This has a two-edge effect. Basing health care on dollars leaves the
Indian without a knowledge of what he may receive. He may find his
health care cutoff on the basis of the fact that the organization has
run out of money or that money has been programed for specific health
care programs and his needs mav be in some other area. So, as long
as we base our health care on dollars. and not on health and need. we
cannot provide a comprehensive program or provide a good health
care program for the Indian.

Chairman ABoUREzK. Are You going to recommend different higher
funding levels or is there some other recommendation you will make?
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Mr. Cavous. We will have to basically recommend a higher funding
level, in that IHS itself has stated they are only meeting 70 percent
of the health care needs of American Indians right now based on their
funding. Since they arve only providing health care for half of the
Indian population. we will have to go to a higher funding level, since
we feel eligibility for health care should be extended to the Indian
enrrently not taken care of by Indinn Health Sevvice.

Chaivman Asourkzk. They are mostly mrban Indians.

Mr. Cavovs. Right.

Chairman ABoutkrzK. Ave you satisfied with the Indian Ilealth Sevv-
ice organization as it cxists now ?

Mr. Cavous. No; we are not satisfied.

Chairman Asourezk. Will vou mmke a recommendation on how
that should be reorganized. if it shonld be?

Mr. Cavous. Yes; a specific impact study is going on at this time.

Conmmissioner Wiitkcrow. Are yon looking at the provision of
health care to urban and metropolitan Indiaus in any way?

Mr. Cavous. Yes, we are; we have a consultant who is currently
putting together a study based on the urban need and urban systems
In existence at this time.

Commissioner Winrecrow. Ave von looking at the possibility—I
may be wrong. T may be in error here, bhut it is my understanding that
if there is & deficit at the end of the operational vear of Veterans’
Administration health care programs, the Congress appropriates
whatever money is necessary to take care of the deficit spending.

If this is true: Are von looking at it from that standpoint, as far
as making recommendations to this Connnission ¢

Mr. Cavors. This is one of the recommendations that has come out
quite strongly. The fact that we ave tied to dollars. when we run out
of dollars we know we can't provide any health service.

We have looked at the Veterans’ Administration, we have looked at
the military, the Army, Navy, the Air Force. they don't run out of
nmoney. They get more mouey to provide health care, the Indian
Health Service does not.

The approach we take is we should have the same open-ended fund-
ing. the deficit for health care should be taken care of by supplemental
funding by some mechanism.

Commissioner WrITECROW. Are von looking at the possibility of
having some system standardized for identification of an individual’s
health history. as an example, with the Veterans’ Administration, a
tvpe of identification card that establishes and provides, almost at
a momnent’s notice, an individnal’s complete health historv. Are yvou
looking at it from that standpoint ?

Mr. Cayovs. We have two prototvpes. On one of the reservations,
we have a pilot program of ahout 1.000 people involved in that ex-

viment in Alaska—health history, health records. Tf this could

» expanded bevond their pilot or demonstration program phase, I
believe we would be able to take the best or at least take the svstem
with the bugs out of them and expand it for the entire Indian
poFuIation.

ommissioner Wiritrcrow. I did attend the Portland hearing and
was quite bnpressed with Drv. Dan Press’ recommendations and his
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testimony. Dr. Press is the director of public health for the State of
Oregon. I was quite impressed with his testimony.

I would like to ask vou whether or not you have considered any of
his recommendations in forinulating your recommendations for your
task force?

Mr. Cavors. I have not seen the recommendations themselves. If
we have them in our file, as we progress into the final phases of
wri;ing the recommendations, we will be using all of the information
we have,

Cominissioner Wrrecrow. I would certainly urge you to take a
look at his reccommendations. He did make some very pertinent rec-
onunendations to overall Indian health.

Chairnan Asorrezk. Other questions?

Cominissioner Dian. Yes. Do you feel that there needs to be some
kind of health program for terminated and nonfederally recognized
peaple or do you feel it would be better to work in the framework
which exists in health care programs?

Have vou really looked into this? Do we need some dollars to
su[‘)\[()lement our health programs?

Mr. Cavors. We have looked at the other health care programs
throughout the United States. The thing we run into constantly is:
The Indian is not receiving his shave or is not participating in the pro-
grams. e is denied access to many of the programs, or is not in-
formed about the programs.

The TIndian. basically, is not really included in much of the plan-
ning. is not provided access to these other programs. Our basic feel-
ing is that there shonld be an identified program for the Indian. The
Indian should be macde aware the program exists: he has certain
rights in these programs: he will not be removed; he will not have
to fight a non-Tndian hierarchy to get to it.

Commissioner Dian. Is he falling down where poor whites and
blacks fall down !

Mr. Cavors. We have many reasons given us. Many of the Indian
people will not return to a facility for service.

Commissioner Diar. T am speaking of nonfederally recognized peo-
ple who do not have Indian Health Service available. You have not
gone into this: have you?

Mr. Cavors. No: we have not.

Commissioner Diar.. That is all right. Tgnore the question.

Chairman Asotrezr. If there are no other questions, I want to
thank vou very much for your report.

Task Force 8?

STATEMENT OF ALFRED ELGIN, CHAIRMAN, TASK FORCE NO. 8,
ACCOMPANIED BY JAMES BLUESTONE

Mr. Eicix. T am Al Elgin. chairman of Task Force 8. With me is
task foree specialist James Bluestone.

Chairman Asovrezk. When is vour report due?

Mr. Ercix. August 17,

Chairman Apotrrzk. Will vou have it handed in at that time in
final form?

Mr. Eraix. We are running into difficulty at this point.
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Chairman Anovrezk. Does that mean you won’t have it handed in?

Mr. Ewaix. As of the 16th of this month, our task force will be ont
of funds. We anticipate a task force meceting the 28th, 29th. and 30th,
to review our final report. But as of this report, I will be off the staff,
and as of the 30th, Jim will be off the staff and we wiil be broke
effective the 16th.

Chairman Apourezk. Ernie, Al just said they have run out of
money this month and they won’t be able to get their report in.

Mr. SteveNs. I just talked to them about it yesterday.

Chairman Anounezx. Have you come to any resolution of it ?

M:. Stevens. No. Let me say this. I just got through talking about
it. I have talked with a couple of task forces to see if they will give up
some of their money and I think they might have some, but 1 would
like to have an opportunity to think about it.

It is like the education task force. I would like to say that some of
these people get a budget, they get an increase in budget, we don’t
interfere with their work, and we let them do anything they want to.

When they run out I have to give themm some more money. and I
don’t know if I have the money to give them or not, but if I have,
I will give it to them.

Chairman Anourezk. Al. what was your original budget figurce?

Mr. Erary. It was $105.000.

Chairinan ABovrezk. Have you spent all of that

Mr. Erarn. We have spent afl but $4,300 of it.

Chairman Apourezk. When you run out on June 30, vou will use
up that $4,300 ¢

Mr. Eroix. Yes.

Chairman Apotrezk, What was the reason for having used it up
so fast voun didn’t get your report. done?

Mr. Ercin. Looking back over the anticipated work we involved
oursclves with. we thought that the primary purposs was conducting
ficld hearings and getting the message out to the people and hearing
what. people have had to say.

The primary emphasis of our task force has been to conduct 12 field
hearings, with a 13th hearing to be conducted hera in Washington.
which we have now virtually postponed and essentially, since last
weck. we have canceled.

It was the purpose of our task force to conduct those hearings so
wo would have field information reports. The second problem with
the bundget is we have had total participation of our task force. Out, of
12 field hearings, I have attended 11 of those hearings. The other task
force members have heen present 10 and 11 of those hearings. so we
have had total participation of our task force for several months now.

Tlmg. 18 one of the reasons we have utilized a lot of our budget.

Chairman Amourezk. Max just handed me a budget figure. Yon
spent. salary for task force meinbers, $37.500: for consultants, $26.580:
for travel—I am reading ont of the wrong column.

You have spent. on salary for task force membors. $37.945.04; for
consultants, $13.620.18, plus $6.632.35: for travel for task force mem-
bers vou snent. $25.370.96: for specialists, $7.246.74, and for consult-
ants. $1.850.96 : with hearing expenses of $2.653.90.

T would hlie to see a comparison with a number of other task forces.

On Task Force 1, just handed to me, the salary for task force mem-
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bers is $23,000 compared to your $37,000. The consultants, $12.000
compared to your $13,000; $7,000 compared to your $6,000. I am using
rounded off ﬁg’ures. .

(On the tiavel, I guess that is where the discrepancy comes in. Travel
on Task Force 1 is $8.400 compared to your $25.000, That is apparently
where the big juinp came in.

Mr. ErnaiN. The very nature of our task force, Senator. is that we
have been saddled with the responsibility, primarily, of all mban In-
dian problems. Secondarily. it was divided between our task force and
Task Force 10, to satisfy this Counnission with the information that
is necessary to take care of urban. rural, nonreservation areas, which is
a different kind of complex situation faced by any other task force.

When we sat. down to write our scope of work, to identify the kind
of Eroblems we would encounter and try to define the kind of 1ole our
task force would be assigned to complete, it was thought, without get-
ting out and feeling the counuunity or finding out what the real com-
munity needs were, we came up with primarily task force hearings that
we wanted to conduct.

We found. after consultation with our task force and with those
primary concerns, that we could not miniuiize certain areas of the
country, So, geographically we had to identify certain areas we had
to get to and 1t turned out that. 12 was not even an adequate numnber.

However, we were given a budget of $5,000 to conduct hearings and
we took that $35.000 and found a way in which we could conduct 12
field hearings to interview over 80 Indian urban organizatious. 200 in-
dividual Indians involved in programs, trying to identify the prob-
lems they are having with Government and Indian policy. This has
been the emphasis of our task force.

Chairman AsotkrezK. Where were those hearings lield

Mr. Eroiy. In Phoenix, Ariz.; Los Angeles, Calif.; San Francisco,
Calif.; Seattle, Wash.; Billings, Mont.; Oklahoma City; Omaha;
Chicago; Minneapolis; New York City; Tulsa and Denver.

Chairman ABotkezk. Is that 12.

Mr. Eraix. Yes, Our 13th hearing was to be held here in Washing-
ton. D.C.

Chairman Asotrrezk. Did you go to rural areas?

Mr. Evaix. Only in Oklahoma. The nearcst to the 1ural areas was
Tulse and Oklahoma City.

Chairman A Botrezk. It was pretty obvious where you ran over your
budget was in travel. It is water over the bridge now, but I wonder
if it might not have been better to pick representative urban areax.

Obyiously, you can plan your travel budget ahead of time. You can
pick représentative arcas, you can get the same feeling instead of going
to each one, knowing you would 1un out of inoney eventually. It scems
to me that might have been a better way to do it.

Mr. Evoty. That is part of our problem too. There was no repre-
sentative area for urban concerns. We could have picked one and called
that representative. but the areas we have gone to are different in
nature. You find the city of Los .\ngeles—the Indian population—as
compared to the city of Chicago, vet the atmospliere and enviromment
is entirely different. Or you go to some areas that have been relocation
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“enters, having a diffcrent set of probles than other cities not exposed
to that kind of Indian involvement.

Or the migration problem of Indians in the cities, the arcas we could
not get to in our hearings such as Salt Lake City or Rapid City, S. Dak.,
or even Albuquerque, N. Mex. and other key cities we felt were im-
portant to give us a reflective view as to what urban problems are—

Chairman Apovrezk. Did you find the problems of urban Indians
that much different from city to city ?

Mr. Ero1x. The problem remains the same. If a man is hungry, he
is hungry wherever he is. The set of circumstances as to how he got.
into that particular situation. maybe the causes, and the problem areas
we need to get into.

Chairman Asovrezk. What I am getting at, Al, it is hard to really
believe the problems are that much different from one city to the
next. that it would require going to every city to find ont. what they are.

) “}mll;ln’t vou know from your own experience they might be fairly
similar

Mr. Erarx. Yes, but taking that a step further. it has been the ad-
monishment of the staff director. Mr. Stevens. that we should have
contact with the people. That has been one of the priorities of our
task force,

Chairman Apovrezk. Actually. the ideal situation. of course. would
be to contact every urban Indian. but there is not enough money in the
world to do that. So, tiiere will have to be some kind of self-imposed
limitation put on yourself. I am not here to sit here and tell you how
you should have saved mioney. ’

Every task force member knew at the outset we only had so much

money to spend and that we were not going to ask for any additional
money. I think we are going to have to make some provision to finish
this report. I wii! have to get together with the staff to do that. I per-
sonallv am going ‘o be opposed to pouring any more money into that
task force. T would like to hear some more opinions here.
. Commissioner DiaL. I wonld like to speak to it. I can see where he
is traveling and T ean see, as compared with Task Force 1. where some
task forces would have a high total spent, where there is a low one for
others. His probably runs low in some areas.

Some task forces can go to the librarv and do lots of work. Other
task forces. like Terminated and Non-Federally Recognized Tribes,
have a whole lot of hearings to hold and find the people.

This whole idea of & Commission study, T believe, it came about in
2 hurrv. and T think they have all done well with their money. I
haven’t studied each budget.

At the end of & year on a university campus. vou always have con-
flict. problems, le unhappy, and this one saying this and a little
trouble here and a little trouhie there. This is really no time to deal
with that.

I see some of the wrong existing here among the task forces of the
Commission. the core staff and what have you, but what I am really
saving. I believe overall we are getting some good work for our money.

I also believe. overall, when the final reports are in. that all of us are
going to be very proud that we had a part in this. I would hope that
dollars would not stand in our way too much. I know we cannot go
back and pick np $2.5 million again.
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I would also like to say while I am speaking, I personally see the
need for one task force member working until the Commission report
%oea in. Here you have something thrown upon you until it goes to the

ongress. You say, I wonder what this was intended to be and maybe
someone is vacationing in Hawaii or New Zealand and it seems to me
we get the best out of our money.

I know we have to take care of Al’s problem there. I am all for it,
and he hasn’t spoken to me about it. Also, for trying, in some way, to
have one employee from each task force to work with the Commission
until January 20, if we could possibly come up with the money.

I know you have a staff, but this would be well if you could
coordinate the effort in harmony, that would be the best money you
could spend. That isall I have to say.

Commissioner Dxex. Before you undertook visits and hearings, did
anyone review the hearings of the National Council of Indian Oppor-
tunity and do an analysis

Mr. ErciN. That was being reviewed simultaneously as our hearings
were being accomplished.

Commissioner BIER. 1 would tend to agree with the Senator, that
many of the urban situations are somewhat similar.

Aguain, it is water over the dam. You have to deal with the problem
as it is now. I think we do need a report, but I think this is something
that should be brought out. There are different methods for getting the
information. It is not necessary to go to every community or reserva-
tion to obtain it.

Chairman Amotmrzx. T wonder if T might read from the third
quarterly report of this task force,and I quote:

At this time we have two statements in regard to the trends in relation to move.
ment of Indian people into urban areas and the Phoenix Indian population major

problemsa and/or needs. The Phoenix Indian population problems and/or needs
are similarly reflected in other cities of the country where there are siseable

urban Indian populations.

Tt seems vou have already drawn the conclusion that they are very
similar in that report. We are going to have to have a report somehiow.
Before we do that, I want to ask if there is any other comment by
Commission members on this issue

Commissioner WxrTECROW. One of the serious problems I see here
is the fact that when we began, we established the same budget for
each of the task forces, and also as we got into it, we had to make some
modifications to each of the budgets in some regard, up or down.

We also asked the staff to e sure we expend these moneys appropria-
ately and properly. Understandably, we are going to have some task
forces running short on funds, some will be long on funds, and our
director would be anthorized to pull moneys from this task force to
boost up another task force when it was justified, but T think we need
to take a look at our hole card to make sure we have enough money to
last the whole year.

We have a staff we have got to take through June 30 next vear, and
we have several Commission hearings that are going to have to be con-
ducted in the coming 6 months, prior to our report to the Congress,

I am in complete sympathy with providing enough money to put
forth this report. We must have that re(i)ort. f it i8 necessary to hire
a consultant to do so, I think that would be an absolute must. I think
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we ought to instruet our director to make every effort to try tc provide
funds and I think he has already indicated he would try to do so.

Chairman Apourezx. Louis, do you have anything to comment on !

Commissioner Brucs. No, but I am very pleased to be in accord that
we will still have a staff person left on to complets that report. It is
unfortunate we did not sit down with you and map out these hearings,
where they should be held, who should go, and so forth.

I attended some of those, they are similar but there are definite
answers that have to come out of this. definite recommendations and
vou have them all written down here. We can't let you go far away or
the rest of the staff, without looking at that final report. So, I urge
that we look at it very seriously.

Chairman Apovrezk. I would like to ask the staff director to speak
to these points we have been talking about.

Mr. StevENS, The reason I didn't quickly give in, like I have done
in the past, is because I want to get some things aired here.

We have elected people and I have elected people underneath me and
over me. I hope you can appreciate what that means to me and I
handled it the best I can.

Al and Jimmy are two of my best friends and I intend to take care
of them, but before I do I want to get some things straight.

You Commissioners are the one who told me 3 months ago I should
deal with these task forces and I do not want to because they are my
friends. I want, to be the good guy.

The reason I am belaboring the point is because whenever somebody
comes to me and asks me for something, I try to accommodate them and
I do and everybody knows it. After we have decided what to do, I don't
like the idea of them going public with it. One of the task forces has
never even applied to me for money.

I want to reserve the right to decide whether I am going to give it
to them or not. I really mean that. The one meeting we get here, the
Commissioners tell me, you are the boss, put it to them and today I
conldn’t get one task force to even submit a report and they are not
going to submit a report.

Chairman Asovrezk. Which one is that?

Mr. StrvENs, It is Task Force 10. If you will look in your manual
on page 152, you will see that last spring we decided everybody had
to do preliminary conclusions and recommendations and I had to sit
here today and have somebody say they agreed with the task force and
they didn’t have to come up with preliminary conclusions and recom-
mendations.

All T am saying is if somebody wants to change the ball game. that
the Commission will direct me to supply the money if I have got it.
otherwise I want to exercise the prerogative of deciding. That is all
thereistoit.

As to the other thing, I will deal with that in advance. Adolph and
others told me privately and they stated it here, they thought I shonld
have been able to pick some of these people. I am not saying I didn’t
have something to say about them.

When Commissioner Dial suggested we supplv one from each task
force. it looks to me like it is going to be another election or it is coming
up to be somet hing else.

.
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What I opt for is for us to take the best staff. In some cases, we have
three people on one task force who are better than the rest. We have
other task forces where they don’t have three between them that can
write out something.

So much for that. I just want to say that the only reason I belabor
the point is because if somebody comes to me and if these two fellows
here can say they came into my office, we worked out something and
we agreed we would do it that way. If we didn't do that, I will give
them the money right now.

Just ask them if we worked it out, and we decided on something, and
Itold them I would help them.

Commissioner Diaw. I would like to respond to that.

Chairman Asourezk. GGo ahead.

Commissioner Diar. I would like to tell you, Ernie, I believe I did
tell you, as a staff director you are su‘)lposed to run the ship and I
agree with that. I don't take it back, this is what I agree with.

I am not saying you are resKonsible for these gentlemen running out
of money. I am only saying he is out and he needs more money. Re-
sponding to what you said on the suggestion I made on the task forces
of another worker, I tell you. Ernie, the reason I said that I can see
where, with busy Congressmen and a busy Commission as a whole,
with a staff. if there is not in¥ut from a task force beyond a certain
date. and this would be true if I were working in that, that the final
report will be too much for whoever does it in the office, whether it be
Kirke or Ernie or John Brown or Mary Green or Adolph Dial.

I think this will be a weakness in the whole thing., with all respect to
Ernie. I feel this is no time to get hung up on deciding whether people
are doing a good job or whether they are doing a poor job or whether
people are good leaders or whether they are poor leaders or not.

Now is the time when we cooperate and finish the task. If we get
hung up on this thing, we might as well talk about them some. If I
hear them all over the place, we might as well discuss them here. All
of you know what I am talking about.

am sinply saying in order to have a good final report, we have
all got to work together. This is all I am saying, I am not trying to
take up for or defend anyone. When something is due, it is due.

Chairman Apotrezk. I wonder if I might say a couple of words on
this whole subject. As chairman and the father of this legislation, I
guess what I particularly desire and what I want to see is a study
of rocommenJations that would affec. radical changes, traumatic
{-Imlngve. in American Indian policy. I think that is the only way it can

e done,

If we are going to be cosmetic about it, we might just as well not
have organized this Commission at the outset. In the process of doing
that, when it goes back to the comparison between a democracy and a
dictatorship everyone says in Chile there is no crime on the streets.
That is right. there is no crime on the streets, but there is also no
personal freedom. In Greece, when the Junta was in charge there,
there was no crime on the streets.

Many people tell me it was safe to walk down the streets, it is not
safe in Washington. yvet we have somewhat of a democracy—now
that Nixon is zone—here in Washington. The same is true throughout
the United States.
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.'lureuomlly ocould have hired a staff or Lloyd Meeds could have
a staff and directed what the change in the Indian policy should
be. But to me, mhnf the trains run on time is not nearly as impor-
tant as really sincerely and honestly, participating in a democratic
process in a ocratic system.

That is why we in the legislation to expand the Commission
beyond just a Senate Commission. We said it had to be a House/
Senate Commission and then we said it had to be a House/Senate/In-
dian Commission and I wish I had time to relate to you the process in
which this Commission was born, but that is essentially giving you the
stowing points along the way.

When we decided upon that, we also decided together that we would
select Indian commissioners in a certain way, and that was done to the
displeasure of some people around the country.

en we decided we would select task force members in a certain
wey. That was done in a democratic process. In addition to that, I
have personally taken it upon myself, as chairman of the Commission,
to deal, almost on a daily basis, with the stafl, with the staff director,
the chief counsel, and the finance officer, on issues that come up each
day. Issues on which it would be impossible to contact every commis-
sioner, every day.

Everybody understands this, the way it works, that is the wa{y it has
got to work. In that respect, I have always had a firm belief in the
stafl that worked for me and, of course, you can'’t say go out and bring
b?ICk a report. That is not going to work. Human nature will not
allow it.

So. I had to strike a balance of sorts, along with a democratic
process where we would allow everyhody the maximum freedom of
action, freedom of thought, to bring in Indian participation in this
final report.

T gave maximum freedom of action to the staff director, consistent
with the overall policy set by the Commission. I don't believe we have
ever gone outside the limits of policy set by this Commission.

In addition. I have told the staff director that he should, in effect,
run and coordinate the task forces along those same lines. That they
should have total freedom of action, understanding some people to be
better at certain things than others.

We knew. at the outset. some task forces would probably overspend,
others would undersqend. some would work harder than others, that
is human nature too. It is not evil, it is not bad, it is just human nature.
It is one of those things.

T want to sav that what Ernic Stevens has done has been at my direc-
tion and T think my direction has come from guidance from the entire
Conumission.

T know personalities enter into a lot of different things. I like Al
Elgin very much and Jim Bluestone. What this has amounted to has
nothing to do with personalities.

Commissioner Diar. Not a bit.

Chairman Apotrezx. Not a bit. We do have an extremelv important
piece of work to do. T don't want personalities to be involved in this.

When I say Ernie Stevens is following my direction, I mean that.
He really has. When he has come in and said we have had problems
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with some of the task forces, and I will say to Ernie: Do you want me
to handle them or do you want to do it yourself! .

When he tells me he is capable of handling it, of course within our
guidelines, then I think he is entitled to that freedom of action.

We have given a method, a semblance of self-determinsation to these
task forees.‘l"hia particular task force, the Urban Task Force, if they
have failed to operate their budget properly, I don't consider it an evil
thing or s bad thing. I just say at some point we have to draw our line
and sy, look, you have had an opportunity, we dont have two
chances. We can't catch the allegorical ring the second time around. We
are just not able to do so.

Al of you know. everybody in this room knows, Indian affairs are a
very low priority with almost every Member of Congress. You don’t
know how lucky we were to get $2.5 million to finance this study.
Lloyd Meeds will suprort me on that. I think he understands it, sim-
Hly because of his dealing with politicians in the Congress. Politicians

eal with votes and there are no votes in the Indian community. That
is exactly what it amounts to.

If we are out of money, we are out of money, that is it. We are in a
position where we cannot continue to overspend our budget. I think
the staff director is to be commended for dealing with this situation
the way he has. '

If he doesn’t understand we are to get a report out of this, I will
direct him to do so. I think everybody will agree we are going to have
a final report. but I am going to leave it up to the staff director unless
I am directed otherwise by the Commission how to get that final
re out.

do not know. exactly, what we ought to do with this question of
lea one task force member on the payroll until the whole thing is
finished. I got the indication when Ernie spoke a minute ago, he has a
way to finish up these tasks force reports with a smaller staff and if I
understand it right. Ernie, you are going to do that without changing
the thrust of the reports themselves, in fact, &u cannot change the
thrust of the reports themselves. Only the Commission itself can
change that thrust, is that correct. Ernie

Mr. StevENs. We are not going to change the reports at all.

Commissioner D1aL. How many people are you planning on using to
finish your work!

Mr. 8. Do you mean the task force work?

Commissioner DraL. How many People do you have on your payroll
when the task forces are completed

Mr. Stevens. I don’t know.

Commissioner D1aL. Roughly. I will give vou five or six.

Mr. StevENS. Twelve. not counting secretarial.

Commissioner DisL. Twelve. not counting secretarial. What I was
saying. Congressman Meeds. while you were out, some money well spent
might be that one person, or some person, of each task force stay on the
payroll until it goes in—say until the 1st of January—so the direction
and what it was intended to be would be there. Not the degree to which
I was driving at. but I am not going to make a big debate out of this.

I am not a Member of Congress and I don’t know how vou get
money, but I was assuming, probably too much I guess, maybe from

98-877—76——8
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what I read in the newspapers, we could get a little money to finish
the most important study in American history,

I get disturbed very much, Senator, when I read the money that
goes to this and to this and to this, nothin% that you have anything
to do with, and then we come cut with such a very important study
and we can't get a few thousand dollars. This really disturbs me.

Chairman Asourezk. Adolph, can I break in a few seconds there?
It has disturbed me for 8o long, in order to retain my health I have
stopped being disturbed about it, otherwise I would have a mental
breakdown.

All of us kind of assume a thick skinned character around here,
otherwise you would go crazy if you didn’t. In looking at the priorities
of Congress, they are not very good. What I see daily and vote on
daily and vote against, for the most part, are programs in the areas
of defense spending, foreign aid, so-called space shuttles and other
areas. I think they are a waste of money. I sometimes come to tears
to think that $40 million or $60 million might bring Indian health
up to a level with everybody else and we cannot get it. I am with you,
excePt I am probably beyond the point of total outrage you are at
right now. I was at that point a few years ago and have gotten over
it just to save myself.

Commissioner Diar. I am very calm.

Chairman Asouvrezk. So am L.

Congressman Mrrns. Let the record show the gentleman is calm.

Mr. Stevens. What I said before was I don’t like the idea and in
nt least a couple of cases the l{)(sople did not ask me for it, and that
wasthe only problem I had with it. .

What I am doing right now and I think I can explain it, is that
we have notified a number of people and we are cutting certain budget
line items right down the line. We are starting out with the people
that are working in support and in sadministration within the
Commission.

We are plotting it out to next spring, literally. I am right in the
middle of that. When people are coming to you and I have already told
Max and Kirke privately, wait a couple of weeks, let us ﬁet this thing
straightened out. We have to make some reporting. We have a report
right now related to that, that is a halfway report, It isa p m re-
port and an administrative report. I am caught in the middle of all
of that. All I want is some time. I have told Al I will help him finish.

I don’t want to infer we don't have the money. We do have the
money. We can get the money. The only other thing I was trying to
do is if we are talking about retaining some people, like I tentatively
asked some of the task force people if they were available to help us,
to stay on and help us with the Commission report.

In order to determine how many we can keep, we have to see how
much money we can save. There is no doubt in my mind we can come
down to August or September at a savings to the Commission.

I just told Max and Kirke I want all consultants—we have had
consultants opened up for 45 days and I want those all closed down,
evervhody is on & fresh deal. I want to find out which consultant is
handling which task force.

All I want to do is wait until we have evaluated that and, in gen-
eral, we will see to it that Al and Jimmy finish their report. I don't
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have any problem with that. I was wanting the Commission to say I
could sit tﬁere at night and help them write it myself, or whether we
will give them $2,000 or $3,000 to put on some more time or have a
consultant do it, that was what I was trying to say.

Chairman Asourezx. What I would opt for, if I could say this to
the members of the Commission, is to continue to allow the discretion
in those matters to rest with the staff director.

If we don’t want to do that. we are going to have to change that par-
ticular decision right now and say whatever different policies we want
to undertake. but I would like to see the policy stay the same. It does
involve shifting on-the-spot basis and making certain we stay within
the budget. We have some very good people on the core staff who are
handling the budget, who are doing it in a responsible manner, and I
would like to continue to see that, if the Commission will support me.

Commissioner D1arL. Mr. Chairman, basically, I agree with what
Ernie is doing. I feel that in a tight situation he is doing a very good
job. T would hate to tackle such a task, it is a very difficult task.

What I am really saying is that we have the problem here of
budget. A few dollars and I am not saying we should take any au-
thoritv from Ernie, I have not implied this the whole day and I never
will. I am an old sergeant of World War II and I think, basically,
that is my way of running business.

T have spoken and I am not g‘oinﬁ over it again. If we could nse
the members of each task force t«. hielp out in the final report, if we
can find the money, I believe that would be money well spent. Or,
if you conld use them for a few days after the report is in, maybe
4 or 5 days, 7 days, 10 days, and say: “Is this what you intended it
to mean? Here is what we have done with this, is this your interpre-
tation”? They can take 8 to 10 days to say, really what we meant is
this.

Chairman Apourezk. One thing that will fulfill what you are talk-
ing ahout is. as the Commission goes into its markup session. certainly
we will have to call in one member of the task force or the specialist
or whatever. to sit with us to markup that report. I think that is an-
ticipated. Is that correct?

Mr. STEVENS. Yes.

Commissioner DiaL. That is very good.

Chairman Aotrrzk. That is essentially what you are talking about,
that was anticipated by the staff.

Commissioner Dian. If vou are going to take the core staff and
write up all the reports. and the Congressmen here. if they don't
spend lots of time with it, and our 11 Commissioners, we are going
to have a second. indeed. report. The report mav not reflect what it is
supposed to be and this would be the same if I were there or you
or any person in the world. Do yvou get my point ?

Chairman Apouvrezk. Yes. Any other questions of this task force?

Mr. Eiorx. I have some comments. When we first started vou acked
me if T had any difficulty with the report and I said pussibly. At no
time have I asked for money. and at no time will I get o my knces
33 ask any Congressman or Senator for money. T am not of that

ignity.

We did go to Eruie to relay onr budget needs ard find a solution
as to how we are going to complete our report. Ou: solution is that
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Jim would go on full time the rest of this month or I would go
half tin uj. to the 16th when our money runs out. I will stay on
the staff and do that work np to the time we possibly can get onr
report together, hopefully by the end of the month for review by
the task force.

I think it is necessary for the task force that has been involved all
this year in compiling this information. to review that report. We
have set that as a priority, so we might meet in Oklahoma City the
end of this month.

Jim and I will be enronte home at that time. As yon know there
is no noney to get there, Jim and I live in California, We will termi-
nate onr services at that time. Hopefully onr report will be completed
at that time.

When I answered vonr question I was truthful to the fact we may
have difficulty in fimshing at that particnlar point. We worked ont
solntions with Ernie’s office in which we might find a way to polish
that report or have it in the mnanner von legislators can read it and
understand what we Indians are trying to tell von and we may be able
to do that in another kind of fashion, I don’t know.

One of the difficulties I had with one of the plans was this: We
turn work over to a consnltant to put into & final report. so that
report wonld he available to von on the due date,

have one diffienlty with that. In no way am I going to be involved
in something for a vear and turn it over to somebody else tn make
the report. that they can speak for Indians. I will have none of that.

That is what I told Max and that is what I go on record as saying
here todav. If it needs be, T stay here withont salary. That is my
problem. it is not yonr problem. I don’t want vou to feel I an1 asking
for money from von people here today.

I am not. I ain only stating the fact we may have diffienlty in
finishing onr report becanse we did run out of money. If yon have any
more questions to that, feel free to ask. but that is our premise right
now.

Chairnan Asovrizk. 1 appreciate that very much. Any other
questions or comments?

Commissioner Wiurrecrow, Mr. Chairman. I might be somewhat
ont of order in this particular context of what I am goihg to say,
but I think this is the time we need to consider a sitnation that is
coming nup, that has come np and will be coming np guite extensively
in the next conple of months.

I am sure onr staff has already made the necessary arrangements
to provide for good letters of recommendation to go forward for many
of our clerical staff. for many of onr task force members and onr
task force specialists. This is n point of concern to nie. once we began
bringing these highly expert people, highly technical and qualified
people on board.

It was very distressing to me that we wonld have to bring them
on board and get this particular quality of people for a short period
of time and then release them. Of conrse. this is coming up now.

I think we need to make some arrangement throngh this Commission
to provide for a letter of recommendation to go forward to all of onr
staff so we can assist them in finding other employment eisewhere,

Some of these folks will have difficulty in locating other employ-
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ment. I think we need to give this some consideration. In fact, we
may need to give me some consideration.

hairman Asourezk. I think that is a good point. T would have
no ;roblem in reconmending any of the people who worked on our
staft.

Also. at the outset of this thing. I dimly foresaw one of the resilts,
one of the benefits of task forces of this Commission. This Commis-
sion’s work would be through the national process of research, hear-
ings, and report writing. A new kind of class of American Indian
leadership. on & national basis. would merge into view. That that
would happen and I think it is happening.

If the Congress passes not one recommendation we make. I think
it will still be of a kind of benefit. It is not marginal benefit, it is
-of great benetit.

ne thing the Burean of Indian Affairs has done over the years
has been to make an effort to destroy whatever Indian leadership
has emerged. T think we have created a great deal of national Indian
leadership. and T am very happy abont that. very proud of that.

So, we will do whatever is necessary to provide job recommenda-
tions and help people find work.

If there are no other questions, I would like to thank you hoth very
much. Now. task force 9.

STATEMENT OF PETER TAYLOR, CHAIRMAN, TASK FORCE NO. 9,
ACCOMPANIED BY KARL FUNKE, TASK FORCE SPECIALIST

Mr. Tavror. I am Peter Taylor. and I am chairman of task force 9.

On my right is Karl Funke. our task force specialist.
airman Apotrezr. What is the due date of vour report?

Mr, Tavros. I thought it was August 18, but it is August 17, we
have been shortened by 24 hours.

Chairman Asocrezx. Will you be able to have your final report in
on or before that date{

Mr. Tavror. I think it is quite possible we will have the report in
on that date.

Chairman Arotrezk. What are the objectives of your task force?

Mr. Tavror. The primary pirpose is the review of Indian law. for
the pu of bringing about consolidation, revision, and codifica-
tion of Indian law.

Chairman Asotrrezk. How is that coming?

Mr. Tavtor. Our first phase. during the fiist two quarters, was to
develop the format. the technical background necessary to carry out
a revision or consolidation.

During the third quarter, aside for conducting hearings in the State
of Oklahoma, we have examined title 25. broken it down in different
subject matter, components, and resectioned the code into subject mat-
ter components.

What we are doing is going through. after developing different sub-
ject areas. analyzing the law that falls into these categories to see
what the current state of the law is, where the current conflicts are
between gast law and current. philorophy of Federal-Indian relation-
ships, and writing an analysis of what we see.
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So, what we are finding, it is not possible to work a consolidation
or codification of existing law without revising law already on the
books. You have laws that are in conflict. .

More significantly, you have broad policies and issues in conflict
with each other. We attempted to spell that out in this quarterly ve-
port at some length.

In fact, I think this will Y)robably essentially become the introduc-
tion to our final report—this broad brush picture,

Within the framework of these different chapters. and we have
broken it down into 11 headings at this point, we will make recom-
mendations as to what we think ought to be done with the law.

I would like to make very clear that we are not going to be pre-
senting to this Connission =r this Congress a proposed revision of
the code set out in the legal draftsmanship form. It is not within the
capability of this task force. It could not be done within the lifetime
of this task force. In view of the purpose of this Commission and the
function of these other 10 task forces, it would not make sense to spend
that much time coming in with a technical revision of existing law.
when the whole pur of this thing is to set a new tone. I think we
wfilll provide the tools necessary to conduct a codification and revision
of law.

Chairman Asotrezk. You will have it in shape to present to the
Judiciary Committees of both Houses of Congress so they can com-
plete the codification ?

Mr. TAYLOR. Yes.

Chairman Asotrezk. I agree that it a very big job, and one we did
not equ 'iP you to do.

Mr. Tavror. I might say, in conjunction with that, what we really
have arc myself working full time as the task force chairman, Karl
Funke, specialist, working full time, and two other task force mem-
bers. They are only working 3 months out of this year. What has oc-
curred is they have become more in the nature of advisors and con-
sultants, rather than actual workhorses. What you actually wind up
w;‘ith i}a; two guys and it is simply beyond our capablity to carry out
the job.

Chairman Asourezk. Any other questions?

Congressman Meeps. Pete, first let me compliment you on your task
force report. I had initially looked upon this as a helping task force.

For instance, as we have seen here today, the question of who is an
Indian, the question that almost every (ask force is called upon to an-
swer in some framework. Have you becn called upon by any of the
other task forces or consulted by any o tho other task forces, as to
who is an Indian for any purpose

Mr. TaxYror. It has been mentioned in the office once or twice when
wo had our hearings in Oklahoma. The problem clearly has surfaced,
particularly in the area of preference employment, both in the Bu-
reau of Indian Affairs and the Indian Health Service, and the ques-
tion of services to which Indians are entitled.

There is a definite tF')Iroblem that has been identified in Oklahoma. in
that the Bureau of the Census has used one criteria for defining In-
dians, and the Bureau of Indian Affairs and the tribes use a ditierent
critena. ManK of the programs delivering services rely on the census
criteria, which is lower than that which the Bureau of Indian Affairs
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or the tribes identify. So, you get CETA programs that go to the tribe
based on the census population determination, but the population is
much larger than that.

Congressman Mezns. Have you had the cooperation of local agen-
cies in your effort to carry forth you task force’s responsibilities?

Mr. Tarior. We have not had any trouble. Most of our contacts
have been at the lower level. It has been a matter of sitting down and
discussing the function of a particular division of an agency.

Actually asking some of these people just what problems they are
having with the laws. I think it is common knowledge in this city, many
civil servants in the lower ranks are aware of a lot of difficulties in
the laws. But they cannot get recommendations for change throngh
the front office. T{ev get to the point where they don't even try any
more, but if somebodv will take the time to go in and sit down with
them and ask: “How 18 thiis law working? What complaints have vou
received with respec” «o this law?” It may be working fine for him,
but it may be a problem for others.

For instance, the Indian Financing Act of 1974, I believe, has a
$50,000 limitation. It creates no trouble for the Burean of Indian
Affairs, but it does for the tribes. If you just ask the Administrator
what complaints do you receive, then he points it out.

Congressman Mzrns. Have you dealt with the staff director and the
core staff of the Commissiont

Mr. Tavior. Ratherclosely, I think.

Congressman Mrzps. Any problems in cooperation t

Mr. Taxior. We have had excellent cooperation with our problems.

Co: man Mezns. Have you used the corestaff at all §

Mr. TarLor. To some extent, yes.

Congressman Mrens. Would gou estimate the hours?

Mr. Tavior. Pulling it out of the air, I would say maybe 8 to 4 weeks
worth, perhaps more. It could have been more than that.

Chairman Asourezk. Other questions? If not, I want to thank you.

Mr. Tavior. We see our basic thrust going to title 25. By virtue of
the work we have done, we have had to examine the whole Federal
delivery system and we don’t expect to confine our comments or rec-
ommendations only to title 25, but we do see that as a primary objec-
tive. We intend to make additional recommendations beyond that.

Chairman Asourezx. Task force 11. I want to make an announce-
ment before we get to you.

The staff has indicated they would like to have another meeting of
the Commission sometime in July. We will have to try to figure out a
date that issuitable during July.

It will be a shorter meeting than this one. It will be primarily set
to deal with the acceleration of problems that are going to be arisin
on budget, personnel shifting, and so on. Does that present any kind o
problem to the Commission members? [ No response.]

STATEMENT OF STEPHEN LaBOUENF, TASK FORCE SPECIALIST,
TASK FORCE NO. 11

Mr. LaBourrr. My name is Steve LaBoueff, I am the task force

specialist for task force 11.
Chairman Asouvrezk. Steve, when is your final report due?
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Mr. LaBoverr. August 4.

Chairman Asoveezk. Will you have it completed and handed in by
that time?

Mr. LaBoverr. Yes: I will.

Chairman Apocrezk. What is the objective of your task force?

Mr. LaBourrr. A short objective is to look at the aspects of alcohol
use and drug abuse. This covers the whole gamut.

Chairman Asovrezk. Have you come up with any preliminary con-
clucions or recommendations at this point !

Mr. LaBouerr. Tentative ones, those outlined in my report.

Chairman Asovrezk. Will yvou give us a briefing on those?

Mr. LaBotverr. The preliminary ones, and I think T have brought
them ont in the second quarter report. Alcoholism and drug abuse
have a high stated priority. both with Indian people and the adminis-
tration. which just came out with a very strong stand concerning
drugs. The programs and the priorities do not have the resources.
The resources allocated to them do not seem to reflect that priority.

What T speak of is for a reevaluntion of the priorities and how they
should be applied. The resources brought to bear that would be nec-
essary to help alleviate this particular problem. That is probably the
maior one T would like to speak to.

Chairman Asorrezk. You would recommend higher funding levels,
is that essentinlly what you see as necessary !

My, LaBotverr. That comes along with it. T don’t want to come up
and sav we would like to have more programs. money, and staff. That
is an old story. even with the Indian Health Service.

We are talking about a health problem where it would take so
many dollars to bring the health level of the Indian people up to that
of the rest of the Nation.

T think there should be a major study and establishment of criteria
for developing a national Tndian alcoholism and drug abuse program.
I feel there are good examples by Congress. Many of the programs
want to help. Youn have little programs. little thrusts here and there.
T do not think they are well coordinated as far as the native Indians
are concerned.

Chairnan A, otrezk. You will have recommendations to correct
those wrongsi "

Mr. LaBougrr. Yes, sir.

Chairman Asovrezk. Any other questions?

Congressman Mrrns. Steve, when was vour report due ?

Mr. LaBovrrr. My quarcerly report was due May 18.

Congressman MEeeps. When did you get it in{

Mr. LaBouverr. T got it in the day before vesterday.

a g‘on?gressmnn MeEeps. Was there some overriding reason for this
elay

Mr. LaBotrrr. We have two task force members. The other one has
not heen filled. One of the task force members, the chairman, has not
participated to the extent I feel is necessary in this position. In the
absence of one of the members, and little participation, we felt it was
part of our charge to hold the hearings and the onsite visits. I, my-
self. conducted three of these particular hearings. 1 felt this was a
necessary part of supporting Indian input. That primarily is the rea-
son it was not in on time.

88



85

Conﬂasmln Mrxps. How much time has the chairman spent !
Mr. LaBouEerr. Very little. . . .
Congressman Mrxps. That is a relative term. A very little atomic
bomb is a lot. Can you give us some ideas )
Mr. LaBouvzrr. Probably since the last quartzr‘l{v report—with what
he has turned in as far as expenses are concerned, I would say 1 or 2

days.
an Mzxns. Has he been on the payroll all of this time full
time, or do you know # Maybe you don't know that.

Mr. LaBouerrr. I don't know.

Chairman Anounezx. What is his name ¢

Mr. LaBouzrr. Reuben Snake.

Mr. Ricutmax. He was approved.

Chairman Amsounzzx. He has been on the payrollt

Mr. RicHTMAN. 238 ha.lfl not been oollectid anlanﬁunfl salary. o

Conﬁremmn Meeds. Have you reported his lack of participation
the staff director?

gngmmm'h Axsos, Whor,did you do that!

X n did you do that

Mr. LaBouzrr. Three months ago.

Congressman Mezns. How about the other member of the task force t
How much participation have you had from him ¢ .

Mr. LaBourrr. aorge has been very active, attending the hearings,
holding the hearings, and at the onsite visits.

I might say as far as input concerning a task force report, I received
very little input. I expect probably in the next 2 mouths George and
I will be s;ndingha. lot of time together working on the resort.

As you know. the task force has been quite & bit behind due to some
uncontrolled circumstances.

Congressman Mexns. What are the controlled circumstances, other
than the onee you just mentioned ?

Mr. LaBouxrr. If you have a chairman that does not participate —

Con, an Meeps. That is one. What are the others?

Mr. LaBouzrr. I felt if we had not held the hearinﬁs and we had
spent the time working on the report. we would have had a stronger
report. That does not mean that I don’t think the hearings were neces-
sary. I do think they were necessary, but they were something we had
to get out of the way.

We completed our data gathering and most of our analyvsis. we have
one Federal agency to report. that being NIAAA, both statistics and
data, hard statistics like suicides and death rates attributable to
alcohol. Now. should we spend the full amount of onr time working
on this particnlar report we will have no problem meeting the deadline.

Congressman Mrrns. Have you had good cooperation from Federal
agencies with regard to vour reports {

Mr. LaBotrrr. Relatively so. ves.

Congressman Mrrns. Have vou done any studies of the ongoing pro-
grams of the NTA AA. with regard to programs regarding alcohol

Mr. LaBoverr. Yes. sir.

Congressman MEEne. As you correctly point out. I think. on page 3,
“Here agnin. we cannot successfullv attack a single cause.” What has
been been your coordination and liaison with other task forces stndying
other so called Indian problems?
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Mr. LaBouerr. 1 have spent some tiine with task force No. 6 on the
health, because we feel it is a health problem from both a mental stand-
point and social welfare. In other words, something Health, Education,
und Welfare would talk about. Education plays a strong })a it

(Congressman Mgrps. How much time would the task force spend?

Mr. LaBouxrr. About a week. Al and I live close together and have
spent some time discussing different issues. 1 am also an employee of
the Indian Health Service and on detail to this particular Commission.
I spend quite a bit of time working with the Indian Health Service
staff.

Chairman ABotURrezK. Are there other questions?

Mr. LaBoterr. Can I make one particnlar point here. The task force
report, as it was written—I primarily wrote it and I am not an alco-
holism expert. T don't know what it takes to be an expert.

There will be differences of opinion between myself and probably one
of my task force members. I expect that. T expect we will have a lot
of differences in this particular thing. Out of 160 different alcohol
])mgrmus. what they think. for instance, of the issue of a possible

egalization of marijunana, the possession and usage laws, I think would
probably have that many different ways of answering.

This 18 something we have to discuss and what we will come up with
in onr report, to the best of our ability, is the recommendation which
we feel reflects as many people or opinions as we can get. and this does
not nean we are going to have 100 percent of anything. I think that is
virtually impossible.

(‘onm;essman Meeps. Will you have trouble completing your report
on time?

Mr. LaBouerr. T don't anticipate any. no.

Congressman Merps. Have yvou nsed much of your budget for any
kind of consultants or specialists?

Mr. LaBoterr. Yes: I have used some of onr budget money for con-
sultants. I have one consultant spending quite a hit of time on it now,
in the absence of another task force member, and that is Juan Dale. He
i holding hearings and some of the onsite visits and will be working
with usclosely in writing the report.

Commissioner Drgr. Can vou tell ns why we don’t have the other
members of vour task force today ?

Mr. LaBovrrr. Reuben Snake and George Hawkins are in Sionx
Citv. Towa. conducting the last of onr hearings, vhich have heeri sched-
uled for some time out there.

Commissioner Drrr. Will your task foree be conducting any review
of the literature ? Tt seems to e there have been a lot of studies in this
area. .\ lot of mythology dealing with Indian aleoholism. T v-onld love
tohear what vour plans are for that ?

Mr. LaBotrerr. We have two specific studies. One has been kind of
aliorted lately. Sherry Salwav, the voung ladv sitting here. has been
snending the last 215 months going through all of the material, the
different research articles. evervthing, trving to pull together a svn-
onsix concerning each of those. ihe pros/cons. cause and effect. method
of treatinent. methodologies,

We wil! be putting that together in some sort of a report that deals
with this. The second part of it is: We have written letters to five or six
people, very strong in psychiatrv. mental health, social workers. who
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have doue some work in alcoholisin. Some have done some work in
alcoholisin amongst Indian people.

We have one who was Director of the Office of Rescarch and De-
velopment for the Indian Health Service. We had to ask him to prepare
a paper, furnish them with the bibliography of that paper, some of the
resources, getting to rePare a paper, getting together in Oklahoma
City. This was last Monday. I think it was for the purpose of coming
together with a not complete agreement, but nontheless, a single paper.
We were notified the Thursday before Monday, the committee did not
have sufficient information to authorize use of these consultants.

I have no problem giving more information. The problem I am
having, we were notified on the Thursday before the Monday it was
.sup[l)osed totake place.

(‘llainnan Asourezk. Any other questions? If not, thank you very
mnch.

That is all the business to come before the Commission today. We
will now adjourn. subject to the call for the other meeting in July.

Commmissioner Diar. When in July?

Chairman Asovrezx. We will have to set a date.

[ Whereupon. at 5:50 p.m., the meeting was adjourned.]



MEETINGS OF THE AMERICAN INDIAN POLICY
REVIEW COMMISSION

TUESDAY, AUGUST 10, 1978

AuzricaN InNpiax Pornicy Review CoManssioNn.
Washington, D.C.

The Commission met. pursnaut to notice. at 9:45 a.n.. in room 1202,

Dirl%e:n Senate Office Building, Senator James Abourezk (chairman)
residing.

P Present: Senator James Abourezk; Congressman Lloyd Meeds;

Commissioners John Borbridge, Jr., Louis R. Bruce, Ada Deer,

Adolph Dial, and Jake Whitecrow. )

Staff present: Ernest L. Stevens, staff director: Kirke Kickingbird,
general counse.: and Max Richtman, professional staff member.

Chairman Asourezx. The American Indian Policy Review Com-
mission meeting will come to order.

This is the first of a series of markup sessions the Commission will
hold where we will receive reports from the task forces, discuss them,
ssk questions of the task force people who are present, and take what-
ever action the Commission sees fit based upon the discussion and the
questioning of the Commission people.

The first report that we are going to take up this morning ic that
of task force No. 1. Hank Adams, you are here to present that?

STATEMENT OF HANK ADAMS, CHATIRMAN, TASK FORCE NO. 1,
ACCOMPANIED BY KEVIN GOVER

Mr. Apaums. Yes; I am here. The task force repoit was submitted to
the Commission a little over a week ago.

Chairman Asoorezk. Did everybody in the Comnission get a copy
of that report in sufficient time to goover it {

Then I guess we will open up with Commission members who might
want to ask questions or make comments about it.

Congressinan Mezns. Mr. Chairman. and mewbers of the Conmis-
sion. first let me say that I have not had an opportunity to read the full
t}l]sk fo&ce report. I have only had access to the simnmary prepared by
the staff.

It is not signed so I don’t know who did it. I am well aware of the
hard work of the chairman of this task force, ITank .\dams. and of his
capability, but I must say from the limited resources that I have had
available to me and have had the time to take advantage of. that I am
very, very chagrined with the task force No. 1 report and the sum-
maries that I have seen of it.

,jmrf(‘(g'.f‘#’a,\k (89)
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First of all, I think that task force No. 1 went far beyond the
original charge—which was a stidy and analysis of the Constitution,
treaties. statutes, judicial interpretations. and executive ovders to de-
termine the attrihutes of the legal relationship between the Federal
Government and Indian tribes, and the lands and other resources that
they possess.

They got into the ficld of other task forces. One of their majar rec-
ommendations i< that of a new structure far dealing with Indian mat-
;(‘IS. which I think was the primary function of one of the other task

orces,

I have asked and been informed that there was very little coopera-
tion between task force No. 1 and task force No. 3 whose primary re-
sponsibility, I think that the administration shonld have been.

I find the snggostions and recommendations of the task force at the
threshold totally nnrealistic in today’s world, and the kind of thing
which will, if n({opted by this Commission, make our task force reports
and our Commission report and recommendations almost totally im-
possible to enact into legslation.

I see no way personally to estaclish complete economic independence
of the tribes. I see no way to return the Black Hills to Indian owner-
ship. I sce no way to restructuie, as they have set forth. an independent
agency at super Cabinet level, a Department of Indian Affairs, or what-
ever yon want to call it.

I see no thorough disenssion, at least in the summary. of what the
trust respousibility is with regard to tribes, with regard to resonrces.
with regard to individnals. I see no discussion of the trust responsi-
bility with regard to individnal allottees as opposed to tribes.

There are jnst any number of things, at least with the summary of
task force No. 1, which I find are unacceptable, and I wonld hope that
lll)f)terldiscussion, that task force No. 1, will go back to the drawing

ard.

I sce very little docnmentation of the conclusions which are reached
by the task force. I find it difficult to separate what the law is. from
what the writer of the task force report believes it ought to be. and
verv little documentation for what it is and what it ought to he.

I would hope that after discussion of this matter. we conld send
task force No. 1 back to the drawing board with some additional
people to try to prepare a report which has some vealism and with
recommendations which have some chance of being euacted into law.

Mr. Apays. Just in brief response. I would say that the summary
is not a fair review of the report either with respect to trust responsi-
bility. treaties. and discnssion of the law either as is or what anvone
might hope it to be or wish it to be.

Convnissioner Winrrecrow. Mr. Chairman, T am wondering here on
puge 4 of the final task force report—item No. 5—where you state:

National policy should foster commitments designed to restore Indian tribes
to the level of viable econhomic independence,

In context with the modern national and complex world economy.
we are talking about complete cconomic in(lopon({onm- here for Indian
tribes. Are you looking at this particular category of position of put-
ting Indian tribes into a state of economic lund base ?
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Are you looking at some inethod of financing tribal government ? Is
this a portion of the responsibility as you sve it for Task Force No. 1
or should this come under Task Force No. 2 or perhaps No. 7¢

Mr. Apsua. I know that matter is addi~ssed by Task Force No. 7.
The terminology, “complete economic independence,” came into play
throughout the period that we were at Indian Reorganization Act
segsions.

It is & term that has its comparison with virtually total economic
dependence upon outside moueys, even in situations where you have
resource-based reservations that could achieve essentially what would
be called complete economic indegendence at some point in the future,

This was the basic charter of the economic provisions, the economic
outlines of the Indian Reorganization Act. Using the terms, “complete
economic independence,” primarily points out a direction that moves
away froin the gross dependency that you now find on most reserva-
tions, both from the standpoint of economic development and from the
standpoint of Government support or Federal support of tribal
governments.

So you have the primary industry on many reservations being tribal
government, either drawing upon Federal resources as the only source
of moneys, or you have that tribal governnent drawing extravagantly
upon all available revenues produced by the tribes.

The Navajos are a prime cxample: $18 million to $23 million of
their resource base of revenues are thrown right back immediately
into tribal government. That i a0t enough to supplement the Federal
Government coming in there.

They also have to dip into their trust money reserves for from
$3 million to $8 million & year just to run their government. So when
it is talked about, “complete economic indepcndence,” first it probably
is using an inaccurate term, but it is a term that has very strong
support with & declared policy of Secretary Ickes, Franklin Delano
Roosevelt, and John Collier in 1933.

So I figured it was a safe term.

Commissioner Wnitecrow. What I am questioning here, frankly,
I have been hearing all around the country with people I have been
visiting and have been confronted with in the past. I have noticed
that most people feel, particularly, that the Federal Government has
a trust responsibility of assuring the protection of lands, whether it
be individual or tribal-owned lands.

Also they have pretty well indicated to me that opinion of the trust
responsibility also gets into the protection of mineral resources in ad-
dition to the absolute certainty that treaty riﬁhts are protected.

I don’t fird in the report here anyplace where it actually defines
trust responsibility. Do you have that in your report somewhere ?

Mr. Apaxs. Yes. There is one section that deals with it exclusively
from legal standpoints. There are two sections that deal with it from
historical development and construction and trust responsibilities go-
ing back to the early 1500’s.

Commissioner Warrecrow. Can you tell me where, in your report,
you refer to any recommendation with regard to the continuation of
trust responsibility !

.
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Mr. Apaus. In section 7, the analysis of trust law, and in section 3,
which also shows some of the difficulties of just saying that the trust
resrnsxbnl ity should be continued forever.

hat is implicit on page 3 in both items 1 and 2 as well as 3. The
question of permanency as tribal entities—distinct on political
communities.

Commissioner Warrecrow. Did you, in your report, at any place
look into the policies that we have experienced in the past with re-
gard to determination and also the new, current policy of self-deter-
mination? Did you look at anything with regard to perpetuity of trust
mgom;ibility of the Federal Government in regard to self-determi-
nation

How did you approach this!?

Mr. Apams. Yes. We approached it probably in four separate
places: One. in the discussion or analysis of the law; two, the section
that relates to the state of confusion in which the trust responsibility
has been as a result of failure to clearly define trust responsibility in
the past, and a ready refusal on the part of the Department of the
Interior to define trust responsibility in any formal opinion or state-
ment that would then set some standards for itself or set some rules
that would have to be imposed on, say, the Department of Interior
and all its agencies.

I just picked up a new reading on trust nsibilities, yesterday
afternoon, “The Role of the Trustee: How Shall the Government
Serve!” by Martin E. Seneca. Jr.

This is greatly divergent from anything else they produced in the
last 4 vears. It is at great variance with the conclusions that we
reached both in analysis and historical definitions of trust relations
and trust responsibility or the obligations of trusteeship that are vested
with the United States in assuming that capacity.

_I would offer this reading on trust responsibility to the Commis-
sion because it again just shows how divergent you can be with read-
ings of the trust responsibility, particularly if you want to evade that
responsibility.

We have reviewed at least five separate drafts prepared in the
Solicitor's Office from 1973 on through this year defining trust re-
sponsibility, but being rejected, and again for the presumable rea-
son that the Department of Interior does not want to bind itself to
any clear definition of trust responsibilitg.

I just picked up another document this morning that is from Act-
ing Commissioner of Reclamation through the Assistant Secretary
on Land and Water Resources showing the clearest conflict of in-
terest in water guides in the Southwest.

If you act in a manner proposed for Indians, then you will upset
all our plans for serving the non-Indian population in that region,
making no consideration really of the Indian interest involved, but
again pursuning the non-Indian interest and making the strongest
case for the non-Indian interest and dismissing the Indian interest
without consideration.

When you have a clearly defined opinion—either Attorney Gen-
cral's opinion that will be controlling on the Department, or the
Solicitor’s opinion that would be controlling on the Department—
setting the standards or setting the rules for performance of trust
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;'_t:pnln?ibilit.\', then you stop these other agencies fromn doing things
ike this.

That is one of the reasons that you had the Veeder statements re-
jected. You had the Reid Chambers drafts for trust responsibility re-
jected. Yon had a number of very sound policy and legal analysis
B?.pel‘s rejected by the Department of the Interior on trust responsi-

ihties becanse they don’t want to be bound by standards.

They don't want the Bureau of Reclamation or Bureau of Land
Management to be controlled by an opinion or ruling that might be
irsned either by a Solicitor or an Attorney Ge..eral ﬁmt would con-
trol them and insist or Frevnil upon them to at lesst procedurally act
in the right way, even if they come to the wrong resuﬁ or even if they
cone to a legitimate result that doesn’t ineet the best wishes or hopes
of Indian tribes. Yon are without standards there.

Commissioner Winttecrow. Let me ask you another question. Then
T will be finished.

In regard to sovereignty: We keep hearing this constantly every
place we go, that some tribes have sovercignty to an nth degree, and
in other cases that tribes have very small or slight amounts of
sovereignty.

When we complete our work on the Commission, if we do deter-
mine that a tribe does have some sort of sovereignty to a certain ex-
tent. whatever that extent might be: How have you covered this par-
ticnlar fact of activity insofar as trust relationships?

“or instance, if it is determined that a tribe does have the sov-
ereignty as an independent nation, I think that ({)ossibly would be
very difficult to achieve, but in the event it should have sovereignty
as an independent se;mrnte nation: How have you covered trust re-
lationship or did you

Mr. Apays. First of all, through our historical analysis of trustee-
ship and treaties, we indicated the formation of the relationships gzn-
erally was formation of a protectorate or a trusteeship relation. In
exchange for that relationship and the obligations it carried with it—
both to the United States and to the tribes, the Indian people—that a
surrender of some portions of sovereignty is a legitimate price to
exact for that relationship of trustesship and the obligations assumed
by the U.S. support.

So we do not claim an external international sovereignty for the
separate tribes. Virtually every treaty—not 85 percent of them—par-
ticularly declare the dependence of the tribes involved on the United
States of America or on the U.S. Government or on the Government of
the United States.

And in doing that, in framing or forming that relationship, there
is a surrender of some elements of sovereignty, particularly in the
first instance, the surrender of external sovereignty.

But it comes with a price to both parties to the relationship. It
comes with an assumption of obligations on the part of the United
States and it comes with some responsibilities on the part of Indian
people or of the tribes.

Also, in cur analysis and historical review, we show authority where
the trustesship between the United States and an Indian tribe also is
protective of that tribe’s retained level of sovereignty or self-govern-
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ing character or his tribal autonomy as a distinct political society or
up.

ngo%missioner Wintecrow. Let me ask you this question. Perhaps

Kevin will get involved in this also. I see the report has no stated actnal

definition of trust responsibility.

However, it is implied in a few places. The repoit implies trnst
responsibility includes & duty of the Federal Government to provide
services. In regard to this, particularly in your charge of task force
No. 1 with treaty review: When we began taking & look at the retwrn
of some powers to tribal governinent, when we start looking at treaty
boundary areas, if we take a look at this particular aspeet that is a
return of some semblance of a system of governmnent and a reestab-
hsliment of some system of tribal government particularly with juris-
diction over some areas. How have you looked at this in regard to
private government relationships, with regard to county governments
within th~ State?

Mr. Apass. Pretty much on the jurisdictional question, we were
saying we have deferred to task force No. 4. However. we do imply—
not particularly stated in our report—that there has to be a greater
level of accommodation between Indian tribes and State and local
governments as well as the United States, and get out of the realm of
dispute that has a single finish, and that is the extinction or externi-
nation either of some rights or the complete elimination of their
interests.

There has to be a greater level of accommodation between the vary-
ing interests, particularly at local levels, but it has to have a different
o}nlltcome than has been the case when these disputes have come up in
the past.

The Cherokees going from North Carolina to Oklahoma and hav-
ing no place to go beyond that, but having & lot of injuries done to
all their lives where they ended up, or a good share of them.

Commissioner Wirtecrow. One of the things, Hank. I believe we
have to consider here is the fact of local relationships. You know that
possibly is one of the ways, as I understand this, of local politics
and local pressures being applied for the abrogation of treaties.

I think we still have the same attitude, that we have got to look
out for at the standpoint of this Commission. If we recommend some-
thing that is just too far out, local politics are going to become deeply
imbedded, and there is a very good possibility that we could bring
about a great amount of turmoil and & great amount of personal
problems within a8 community.

I think our trust rolationsﬁip here has to enter into this aspect and
make it very clear to the entire community what the trust relation-
ships are. To give you a general idea of what I am referring to here:
I have had many people come to me and ask me. “Well, what happens
in the event this Commission comes out with the fact that the tribal
government actually does have taxation authority and to what extent,
what kind of taxation are we talking about ¥ Personal property. sales,
taxation on land, et cetera ?” If a tribe should have that kind of anthor-
itv and it imposed that type of authority on its tribal members, or if it
should try to impose that type of authority on all persons living within
the original treaty boundary area for that particular tribe : What kind
of fight will we have on our hands and what tvpe of problems will the
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Federal Government have insofar as its trust relationship to that tribe
in protecting that tribal government’s rights to apply this?

r. Apaus. If you look at the reservations around the country
toda!vl{ you have very few tribes asserting tax authority over much of
anything. First, you don't have them asserting tax authority generally
over their own members, and certainly not over the trust lsn’é:.

You have them asserting tax authority only in rare instances against
non-Indians, and yet you have that intensive fight trying to get that
taxing authority into the hands of State and local governments.

_That fight exists now, the fight Jlou referred to. It is going on in
virtually every State legislature in the West every year or biennial ses-
sion of their legislatures. One of the problems is that Indians have been
overtaxed. I think we show that in some strong ways in our report, and
we show that it is not Indian people who are on the Federal dole.

There are 8 million white people in the State of Washington. In four
States—Washington, Californis, Arizona, and New Mexico—there is a
$15 billion drain on the U.S. Treasury.

That is how much they get in errsl funds beyond the taxes that
they pay into the U.S. Treasury from all their personal incomes, busi-
ness incomes, whatever the Federal source of taxation.

That would finance 10 years of Federal programing at the present
level. That is what the United States has paid out to the white popula-
tions of those States. The States that are furnishing that $15 million
are Illinois, Michigan, and Pennsylvania alone. Those three States are
asking the Federal Government to extend their responsibilities to their
Indian citizens, and the Federal Government is saying, “No.”

They are delivering $15 million more than they are getting back
from the Government, but that doesn’t go to the Indians. It is picked
up by Washington, Californis, Arizona, and New Mexico alone.

Nobody denies that Washington, D.C., has a right to exist as a dis-
tinct community, whether or not it is self-governing, but the popula-
tion of Washington, D.C., today is roughly equal to the naticnal
Indian population by census. o

Yet people are questioning Indian communities’ rights to exist. T1.at
is what those treaties were all about—saying that Indian communities
would exist forever. This report does not substitute for any ora of
those treaties. ]

1t does not deny the voice of any one of those treaties. Every one of
those treaties assumes some obligations. Most of them surrender much,
but most of them promise that the Indian communities have the right
to exist forever. ) ]

Chairman Asourezx. I have beea told that former Indian Commis-
gsioner Robert Bonnett is in the room. I would just like to announce his
presence. Mr. Bennett, would you stand up? We would like to wel-
come you to these proceedings. ) o )

I wonder if I might take several minutes of the Commission’s time
to make a couple of announcements? The basis of these announcements
is very simple. We are running out of money, and we are going to have
to adjust our schedules of work, travel arrangements,and soon.

What I would like to do with the Commission members is to give
you each a memo :tating where we are, and what Tam recommending
that we do to try to conserve what money we have left to get out the

final report.
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What we are going to have to do is severely curtail our travel to
begin with, and we are going to have to cut off some of the task force
salaries very sharply. That is why we are moving as quickly as we can
on getting these task force reports in so that we won't have to keep
people on the payroll any longer than necessary.

ie third thing I would like to mention, and this is a matter for
the Commission itself to determine, I think the Commission has given
me authority to deal with budgetary matters pretty well. We won't
have to take that up. ) )

But on this matter of task force reports: Are we going to, if we are
dissatisfied with the report, send it back to the task force and say,
rewrite it, or should we accept it without recommendation and then,
of course, amongst ourselves in a Commission meeting decide which
recommendations in the task force report we will adopt and send it
on to Congress? Or how shall we do it}

I discussed it with Congressman Meeds just before he left, I per-
sonally would choose the path of accepting the task force reports as
they are handed to us, subject to the questioning and comments that
we want to make. And then we, at some later time, before the final
report goes in a draft form, will adopt whatever recommendations
of the task force we want or don’t want or change or whatever.

In fact, that would go along with our budgetary problem since we
can’t keep these people on the payroll much longer and keep them
rewriting and rewriting.

Mr. Apams. You may pay us and find it is not available anyway,
and we wouldn’t want to get into any of that.

Chairman Apourezk. That is possible, too. Yes.

Commissioner Drar. I think that we shculd accept all task force
reports as they are written, and in this way we include the work of the
task force. We see what Mr. Adams is saying.

If we send Mr. Adams back to redo his job, and he is doing it as
we want him to do it, then, no, we don't get his work. We are getting
the Commission’s work. Now I see our task, when we make our report,
and the conflict in views can be shown in the Commission report and
the task force report.

; Slo I feel that each needs to stand on its own merit. That is my
eeling.

Cha.gu-ma.n Apourrze. Thank you. © want to say that Task Force
No. 1 is one of the few task forces that turned money back in. It has
helped us a great deal by doing that. I think it has turned out a good
work product, whether or not we adopt all recommendations or not.
. Mr. Apaxs. Senator, I don’t want to get into the game of suggest-
ing what you can do with this report.

hChg.irmnn Apourezk. We may or may not adopt what you suggest
therein.

Mr. Apams. That is not what I was suggesting either.

Chairman Asourezx. We will vote on whatever you recommend
we do with your report.

Commissioner Warrecrow. Mr. Chairman, I would like to concur
with Commissioner Dial. I don’t feel that we need to send any of our
task force people back to do a job if we are not satisfied with it. We
asked these people to take these particular jobs.
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We :.hgmd at that particular time, by appointing them to these posi-
tions, that we would accept the quality o?o their work as it was pre-
sented. From that standpoint, I would concur with Commissioner Dial.

Chairman Asourezx. Any other comments on that aspect? I think
we ought to take a vote on it now.

Commissioner Borsringe. Mr. Chairman, I would also discuss my
concurrence. I feel that acceptance would respect the integrity of the
report. Any rewriting or recommendations that we ourselves have as
a Commission, in terms of whatever reworking we do, can certainly
be directed towards a final report, and it will save us both time and
money.

Chairman Asourezx. Then I will entertain a metion to that effect.

Commissioner Borerroox. I would so move.

Chairman Asoumezx. Can I amend that motion to say that we
accept these reports with the thanks of the Commission for the work
of the task force members?

Commissioner BorerinGe. Precisely what I had in mind, Mr. Chair-
man. That will be fine.

Chairman Asourezx. All those in favor say “aye.” Opposed, “no.”
The ayes have it. Each of these task force reports will be accepted as
submitted, subject prior to acceptance, of course, to the questioning
of the Commission members of the task force.

Commissioner Broce. Mr. Chairman, we do plan, don’t we, to pub-
lish the report !

Chairman Asourezx. Yes, I think so. I think we had planned to
put them in back of the Commission reports. I want Ernie, before
this meeting is over today, to tell us the procedures of publishing our
final report and what will go in it. I think one of those is the task
force reports will be attached as appendices to the Commission report
s?i t.ha,t:dlt would bo there as a matter of comparison to what we finally
adopted.

MMISSIONER DEER. I think it probably goes without saying, but
I think it is important to have all the materials that the task forces
have collected and would like that this be part of the record. I would
like to have that noted.

_Mr. Apams. I am preparing pretty much a full, complete research
library utilizing the materials we were drawing on as well as addi-
tional related materials that we think are important for anyone who
wants to either examine the full documentary base or body of knowl-
edge that we relied on, as well as for independent research projects at
future times.

Commissioner Deer. Am I to understand that you have completed
the work now? I notice that there was a reference to the omission of
some of the case histories, and I am wondering about that.

Mr. Apaxs. There are some additional items, particnlarly relating
to timber resources, fish resources, and additional matter on water
rights that I will be submitting, hopefully, by the first of September
in the way of report matter or at the earliest possible date.

That document will be completed and included in the report. There
is one of our most important inquiries to the Department of the In-
terior that has gone unanswered for around 3 months, actually going
on since mid-April, as a substitute when the Interior indicated that
they did not want to come to a hearing and appear for questioning.
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We prepared the questions in lieu of that hearing, and we still have
not gotten that information which is very essential to both the con-
sideration of the fishing case as well as forect natters, becanse there
are somne points of strong Indian relationship, particularly in the
P’acific Northwest.

I would also indicate T know yon received four lengthy reports in
les~ than a week's time to review. Ours was, undoubtedly, lengthy
and pretty mmch has to be read in its totality to even get the sense
of onr work as well as the compartmentalized nature of it.

One of the most proficient chapters or sections in it, one of the
highest quality reports that have come ot of all the task forces. and
that deals with OLIalmmn and was written and researched by Kevin
Gover. And from Oklahoma you don’t extrapolate the conclusion that
the best thing going in the United States is a new independent Indian
agency. But there are snggestions from people in Oklahoma in favor
of that agency, and there are expressions from Indian people aronnd
the United States for that independent agency as being essential to
the conduct or carrying ont of trmst responsibilities free from the
conflict of interests that have been pervasive throughout the last
century.

The requirements and obligations imposed upon the United States
may well dictate the necessity of that independent agency. Its level
within the U7.S. Government is, of course, an ultimate judgment of
Congress to make. But there has been a commitment by one of the
Presidential candidates, Jimmy Carter in Georgia, to give priority
consideration to an independent Indian agency in his review of re-
organization of the Government.

Again, we go to precedents in proposing some complexion for that
ageney. The matters of control that the Indian Department. the Indian
Oftice. in fact the Department of Interior, delivered for Indian mat-
ters into the joint control of the churches of the United States in
1869,

We think. just looking to that precedent, that. it is not bevond rea-
son to consider the possibility that Indians could assert or exercise a
similar joint control.

Commissioner Drgr. I have a couple of additional questions. One, T
also am concerned abont some of the documentation for some of the
statements. I know, for an example, that you have made suggestions
for scveral funds in the neighborhood of a billion dollars.

Do you have documentation as to how yon arrive at these fizures,
hiow yon can justify that amount of money ¢

Mr. Apams. Yes. It is tied into a standard year period on the matter
of costing it out. It has taken some comparabilities relating to Federal
expenditures with comparable populations. There are seven States
in the West that have lower ulations than the national Indian
population. The cost to the E:Seml Government to sustain those
populations has been considered.

The budget of the District of Columbia, again, going population-
wise, vou find some figures that suggest a level of what is needed, say,
giving the unserved Indian population at present plus an assumption
of obligations.

Take the Indian population that now is served in some degree by
the existing level of expenditures and account for the unserved popu-
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lation of Indian people and assuming recognition and assumnption of
obligations on the part of the Federal Government for those unserved
Indian populations, then yon can start coming up with some figures.

I have also had some comparative considerntions taking account of
the figures that have come out of task force No. 7, with respect. to how
the matter< of financing, economic development, task force No. 7
asked for 82 bhillion, I don’t know if that is right out front, hut $2
billion just for a land acquisition and consolidation program.

Isuggest $1 billion in essentially a trust fund over a 10-year period
would have only one element of financing going into land acqusition
and consolidation. There are some problenis that are evident in task
force No. 7's report that will in-part be addressed further by myself in
submitting nd(mionnl report material, and that is that there is fre-
quently just a loss of funding in making it available for certain pro-
grams. Then we would generate another dollar—just siphon dollars to
Indians or non-Indian communities and leave essentially everything
unchanged.

The land is still there. It may have different names on the trust,
but nothing has changed.

Conunissioner Deer. This additional material that you will be sub-
mitting: Will vou have additional documentation !

. From what yon say, yon have it clear, probably in your mind, the
justification for some of these points, but I don’t think, at least in my
mind it doesn’t come across to me in the reports and the documenta-
tion for some of the reconunendations and conclusions that you make.

Will you be submitting additional documentation for your recom-
mendations?

Mr. Anams. Yes; when yon talk ahout documentation: Are you
talking about footnotes and source citations or are von talking about
the docunients ?

Conmnissioner Derx. That is right, both.

Mr. Apays. In part, I answered both questions carlier. One is the
tile and researvch library that I am preparing from our research mate-
rials which will be at the carliest possible time delivered intact to the
core stafl and will match up to the report.

Commissioner Deer, X Kn\'e one more quicstion. Could you tell me
about the procedure by which your task force worked in producing
this final veport? You have two other members on the task force. Did
they review this report before it was published and presented here,
or did they only have a couple of sections?

Mr. Apaas. They reviewed most of it, not all of it. We have had
difficulty getting sufficient copies even to be sent out to them. They
have reviewed essentially all the material items, and by one form or
another have stated their agreement with the recommendations, or the
recominendations and statements that exist in the sections that were
directly written by the other two task force members. )

There, as well as the Oklahoma section, in the trust analysis section
their additional recommendations and options; like for instance, there
is the reccommendation in the trust section, the possibilities of some new
national Federal court system to adjudicate issues arising within the
parameters of the trust relations and trust responsibilities and resource
protection on trust issues—conflicts of interest.
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Commissioner Borerince. I would like to comment to the chair that
although I am sitting to the far right and am seemingly in isolation,
Iam in accord and consider myself a member.

Also I would like to comment. My question is an amplification of
that aspect here, and that is, with respect to the matter of the work,
time, and effort that has gone into preparation of this report, I can
appreciate what was done.

owever, I also was concerned that the full credibility deserved by
the Chair and the task force might be lacking were the documentation,
footnoting for example, not to be completed.

So my assumption here, and I would like the chairman of the task
force to comment that you will as you just indicated, complete the
process of footnoting so that the specific references and facts and the
difference between fact and opinion becomes very specific.

Will your footnoting be completed in terms of how you intended it
to be originally or will you be talking with, say, ths staff director
perhaps, adding further footnotes which may result in part from the
stafl evaluation?

How far do you see that?

Mr. Apans. I see footnotes going in, footnotes hecoming essentially
a footnotes and comments section because some materials yon use you
don’t place any faith in its validity, but you don’t debate it right there
when you first presented it.

There are some Government figures that we used that we have almost
complete doubt of their validitv. We have to cite both the source as
well as our belief that it is probably inaccurate information or even
whv we think it is inaccurate.

Commissioner Borsrmoe. I wonder if you might comment further
on the forestry report that you have as a part of vour overall approach.
You have, as a part of your overall report, a forestry report in that
section?

Mr. Apama. Yes: we just have an issue as presented by the Bureau
of Indian Affairs chief forester in this report, as is, without comments
except for the fact that, to me, what it shows by just including that
and not holding it for a larger analysis is the fact, when you have
Bureau of Indian Affairs Bert St. Arnold recognizing pmb'lems.qnd
recognizing what needs to be done, they have to fight that recognition
through the Bureau.

They may be in trouble for trying to do something about that
problem as is indicated by the letter that is available on that forestry
report, plus you have the Congress sitting up here with full knowledge
of the problem and what needs to be done. It doesn’t take our task
force to come in and tell the Congress that, yes, that guy is right.

That paper speaks for itself and it ?en}s to the obligations that
are recognized by the Bureau of Indian Affairs and by the Congress as
resting with the Congress and the Bureau of Indian Affairs, but when
both Congress and the executive are sitting on the problem and not
doing those things that they know ought to be done, then it shows—
well, its philosophy is somewhat contested by task force No. 7 in saying
that intensive forest management, just putting on more personnel, i3
not the only answer, but in there you also find that where the Govern-
ment of the United States has the largest personnel commitment to
forest management it is not on Indian reservations.

Fad
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It is in the terininated Klamath forest. That is really odd. We have
the Yukima Indians losing between $6 million to $10 million a {ear by
:lv, failure to manage intensively or to harvest to allowable harvest
evels,

You have just an over abundance of personnel in those forests that
have been taking away from the Indian people. Those are the types of
things that are obvious, with knowledge by the Bureau, known by
the Congress, but nobody is doing anything about it.

That is one of the reasons we threw that report in because it speaks
for itself. It doesn’t take the task force to say either he is right or to
analyze it because they have analyzed it.

Cominissioner Bornrmee. You have answered this in part—

Mr. Apays. That there is substantially more that has to be reported
on forestry.

(‘ommissioner Boreripae. Then you really are drawing attention to
it. hi‘tz not necessarily coming up with specific recommendations as a
result ?

Mr. Apays. No. Another thing that you have is a good deal of in-
formation that is coming to the Commission through the task forces,
it has already been through the Congress and its committees.

Many of the problems identified, particularly in our task force and
Task Force No. 7, and probably Task Force No. 2 and No. 3, have
been submitted to the Eonm‘ess, in its committees, through GAO
reports and through any number of hearings.

That is part of the problem. Part of the problem is not just making
n better summary of it so that first the Commission and then the Con-
gress can go over it better, but just getting peoplé to deal with the
information that they already have and the processes that are nlreadi;
being played around with this information and playing around wit
the knowledge of the problems that exist, and very much conscious of
many of the answers that people need.

Chairman ABourrezk. Are there any other questions ?

Cominissioner D1aL. Yes; I have a question. In brief would you re-
spond to Mr. Wilkinson’s memomngum. especially the last para-
ngh—Charles Wilkinson, your consultant?

Mr. Apans. I don’t have it with me.

Commissioner D1aL. The last paragraph.

Mr. Apams. Let me read it. It says in short :

You have given too much hard work and don’t want your report to go down
the drain—logal propositions. I urge you to adopt a moderate tone and pick
vour issues carefully. As an overall matter I would suggest that you place great
emphasis on bullding an impressive case in support of hunting and fishing rights
and recommending tough, highly specific administrative and congressional stand-
arde. especially in your trust responsibilities acts. It seems to me that those
are the materials we need most of all to succeed.

I think Congressman Meeds made some comment with relationship
to the overdrawn legal propositions. I recall he stated that he couldn’t
find the legal propositions, at least in the summary.

There has a real problem, particularly l?'rom a number of at-
torneys addressing task forces not only in my own, but Task Force
No. 10, I know, and Task Force No. 4 on jurisdiction, which is essen-
tially n message of “don’t rock the boat, don’t ask Congress to do

104




102

mythin:g because if you set them in motion, they are bound to do the
wrong thing and Indians are going to get hurt.”

That is the tone generally of this memorandum, and although Mr.
Wilkinson gives an excellent review on treaty rights as far as he went
with the issue we, on the whole, did not accept the tone of his memo-
randum and think that the Commission has to take some stand on
the rights and lives of Indian people.

Commissioner Borsringe. 1 have another question. As chairman of
the task force, although you understand for reasons you have just
advanced to take certain exception to what you refer to as the tone
of the memorandum, notwi ding, you feel that insofar as the re-
ix;rt is concerned, it contains sll of the concerns that you as chairman

elt.

Is this correct!

Mr. Apaus. No; that is not correct. The report reflects consensus
positions generally within the task force. It does not contain some mat-
ters where there would be disagreements between the chairman and
either one or two other members of the task force.

Commissioner Borsrmar. Your response is quite appropriate. I
should reword rather: Within the opportunities offered to the task
force to work together and to offer a consensus expression of the find-
ings of the task force, you and the members of the task force, although
vou might have taken exception to the tone of the memorandum, still
felt that it did not inhibit the extent and nature of the material and the
recommendations offered as a task force !

Mr. Apaxs. No. I don’t think there was an inhibition. Let me read
another passage from this memorandum where, for instance, it says:

Similarly I had some trouble with repeated reference in the third quarterly
report to tribes as “nations.” We all want underlined tribes to be nations, but
the hard truth. of course, is that we don’t treat them as snch. My real concern
is the essential language will brand your report as radical in the eves of the
congreasional members of the Commission. If that were to happen, your report
may well go unread and unheeded.

Now I think any lawyer who has any appreciation for Indian law
or Indian tribes or even tribal constitutions i3 not upset by the use
of the word “nation.” The Yakima Nation gets angry with vou if
yon don’t call them by their constitutional name, the Yakima Nation.

It's a word thst was used with some frequency by John Marshall.
It’s a word that has been with us in relation to Indians throughout
history, and if any congressional member or Indian member on the
Commission thinks that that is a radical word, I think that there is
some doubt that vou should have spent these last 12 to 18 months on
this Commission because it would be beyond your comprehension to
understand the subject matter if you think it is “radical.”

Chairman Anourezx. Can I say something in that regard. I have
always looked at the product of the task forces as a process of recom-
mending based upon their investigations, recommending to the Com-
mission various alternatives that we ought to adopt and recommend
to the Congress.

For that reason I have passed on to the staff director my own feel-
ings to the task forces that the task forces ought to be free to come
up with any idea that they have. That is what we have them for, and
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I think that is what the other Commission members said this morn-
mg during the other brief discussion we had.

f we started to restrict you at the he?nnmg as to what we thought
ought to be done, then I think it would have been very constricting in
t;rms of what ideas you might come up with. You might start acting
then as a j

It is almost like & Eolieem&n who tries to put himself in a position
of a _&tll]ga._You can’t do that. He can’t judge whether something is
politically right or politically wrong.

All he has got to do is umply come up with every way he can to
do his job. That is what we expect of the task force. I was going to
~xpress that I think that is what ought to be done.

_%hnupoliﬁcingthouofmontheComimionmindud i-
ticians, whether we are Indian politicians or white politiciang. It is
up to us to try to take the recommendations of the task forces and pro-
ceed on w&hthmumethmg’ that would be salable in a political
arens or n

I think it would be a terrible mistake to try to restrict the task forces
to certain ideas. I think it ought to be a free flow. You know, Hank,
as well as I do, that I could never agree to return the Black Hills to
the Sioux Tribes,

Mr. Apaus. After another year—

Chairman Asourzzx. It may be going back freely after that.

Mr. Apaus. You may havea Soumaa recovery act.

Chairman Asounezx. Nevertheless, you are very much entitled to

say that as what you believe.
. Mr. Apaxs. I think that was proposed to your Commission hearing
in Denver. I think the Standing Rock Sioux suggested that even if it
took several generations, many decades, that there should be some
move made in that direction and for us to see a validity in that of the
same sort that was involved in the Blue Lake return, we don’t think
that we should have withheld that.

We think there was some legitimacy to its consideration. We don't
necessarily believe that the Commission is going to recommend it or
the is going to recommend it, but we think that in some
parts we have an obligation.

Chairman Asourezx. That is precisely my point. I think you had
an obligation to come up with whatever recommendations you thought
were valid. Really I think that is the legitimate feeling on the part
of all the Commission as far as I can determine.

Commissioner Bruce. Hank, I think Senator Abourezk hit it on
the head, a salable product in the political arens. I like that. I think
we face reality. We have to face reality in what we do recommend.

I was interested in the federal structure that you recommended. I
think, down the road, we are going to have to take a real hard look
at what kind of a structure is concerning Indians and that is our
responsibility. .

Can you explain to me how this ties in with the trust responsibility !

Mr. Apaus. Yes. The present structure has failed almost totally in
management of the trust responsibility for reasons evident in the re-
port and reasons which we will probably know in the establishment
of this Commission.
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The present structure has failed and you do need some new struc-
ture that is committed for the proper management, maintenance, and
aistenance of the trust responsibility as well as meeting hoth the ob-
ligations of the country as well as meeting the needs of the Indian

le.
pe(‘) 'e do give a reading in one section. We begin discussion of trust
responsihilities with the statement made as u position paper by the
National Tribal Chairman’s Associations. We present differing views
on the Department of the Interior and partly different and partly
agreed views by such people as Bill Veeder and Reid Chambers.

The input of the section is to assess the validity of the NTCA posi-
tion: That the trust. responsibility incorporates: (1) protection of
rights and resonrces inclading tribal sovereignty or autonomy and the
enhancement of the governmental rights of Indian tribes, and (2)
that there is an oblization to eliminate conflicts of intercst and also.
there is an obligation nnder the trusteeship to provide social services.
The social services aspect and trust responsibilitics has been rejected
by the Department of the Interior for a number of vears.

In testimony before this Congress, 1973, the Senate was informed
that the trust. relates only to property. We show analvsis and historical
development for the trusteeship. which is more in the area of person-
ality of the United States toward tite personality of Indian tribes and
onlv secondarily do properties hecome invelved.

This was. in fact. the situation for half the history of the United
States. How many Indian lands were in trust in 18767 Darn few acres
inless all Indian lands go into trust. The trusteeship existed then. hut
the trusteeship was recognized as being in a broader framework. having
broader dimensions. and we show the authorities where that is true.

We show where international forums and conventions look to the
relationship of American Indians to define the nature and duties of
guardianship and trusteeship for other aboriginal peoples in other
parts of the world.

There were recognized duties of gnardianship and trusteeship sub-
mitted to President Madison or President Monroe bv the Secretary of
War in 1820. These duties, these obligations. included education and
health. So we have tried to demonstrate with authority and history
that the trusteeship has a much broader dimension than lias been ac-
cepted in recent decades. since World War II. by the United States.

aybe no one will believe this, but we do show that not only was
that true in the United States but it became almost a rule, unfortu-
nately for imperialism and colonialism, throughout the globe. That
there are duties of trusteeship that go into the social services area.

Comnmissioner Bruce. I know we are going to be looking at a lot of
policy revisions. Maybe they are legislative. but they are policy revi-
sions. Do vou have some specific revisions or changes that you feel are
necessary !

Mr. Apaxs. We think that. it is possible to eliminate the whole crip-
pling stigmia or effect of termination in any of its forms by a firm na-
tionn] commitment. to permanency for the Indian societal life in the
United Statee.

That can be effected in a number of ways. There could be a 100-vear
treaty in which life and perpetuity could be promised again. A treaty
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between tribes who would want to join in that treaty and the United
States.

There could be that comnmitment to permanency and elimination of
the threat of termination or eternal objection to whatever is happen-
ing with Indians. There has been any number of ways that the United
States has dealt with issues of trusteeship or sovereignty, permanency.

In Africa, the United States planted American Negroes on the coast
and formed the country of Nigeria and created sovereignty. They
didn’t find a sovereign black pulation there. Liberia, excuse me.

The United States took K?nerican Negroes over to the coast of
Arica. Liberia. and said. you have sovereignty. I guess there was some
connotation of liberty in there also.

I should have known that the United States would only have ties
with the better names. I amn surprised there is not a South Liberia.

Chairman Apotrezk. Off the record.

[ Discussion had off the record. |

Chairman Asotvrezk. On the record.

Mr. ApaMs. Senator Abourezk is right. T guess there was sovervignty
assigned to organizations to create a new country there. So you have
all these possibilities that exist in precedents.

Twenty-five years ago. how many nations were there in this world
that could make treaties? That number has multiplied several times.
There are a lot more nations who can make treaties today than there
were 25 years ago.

This is one of the problems. They look for all the reasons why they
can’t do the right thing. I don’t mind telling you they set up all the oh-
stacles bofore giving consideration to any ideas.

Chairman Arourrzg. How do you respond to the statement of posi-
tion by Indian traditionals? I am thinking specifically now of some of
the traditionalists on the Pine Ridge reservations in South Dakota who
say that, “Wae don’t want Governunent social services. We don’t want
the Government interfering with usin any way.”

I don’t know what percentage of the population they may comnprise,
but nevertheless, there is a substantial number who say that. They just
want the Government to leave them alone.

How do you reconcile that attitude on the part of a lot of traditional-
ists around the country who say that? I an sure you talked with them
more than I have?

Mr. Apams. I would have no problems with that either as an indi-
vidual or as a Governinent of the United States. I think that there
are n lot of poople who have had some real feelings ahout even more
traditional people in Latin America or South America or even this
satellite television program to put a television in every Eskimo houso
throughout the Arctic. in Canada, or Greenland.

I have so:ue personal questions about the morality of imposing that
impact upon afl those traditional people who in their own way were
prohably doing fine.

Chairman Apovrezg. You don’t have any personal problem. My
question is: Ilow do you recorcile it with a strong advocacy position of
what we call a trust relationship

Obviously. one part of a trust relationship is that the United States
should defend Indian rights on land, hunting. fishing, and so on. The
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other of it is trust rights extend to social servioces, health, wel-
fare, aducation, and so on.

How do you reconcile it Not whether or not you have any problems
with it, but how do you do both at the same time? How do you satisfy
both demands?!

Mr. Apaus. Ou a single reservation f;ou can have essentially a plural-
istic or a small pluralism within an Indian community.

Chairman Asourzzx. What does that mean !

Mr. Apaus. You can have Indians divided on other bases than the
political divisions that have come to be accepted among the tribes. You
can have different lifestyles.

Chairman Asouzezx. You can or cannot

Mr. Apaus. You can on a single reservation. Anothmmblan is
iiulli?g vlvith Indians as a singular group—either nationally or at a

ocal level.

Chairman Asourezx. Let’s take Pine Ridge as a microcosm of what
mi;ﬁmt be inrpening nationally in a lot of places. You say you can have
both lifestyles. Now my question is: How do you do so without inter-
twining the political aspects?

Let me give you an example. The Wounded Knee takeover in 1973,
a8 you know better than I do, arose directly because the traditionalists
said the Pine Ridge government, the political system that exists on this
reservation, is ignonnf us.

We want to he left alone. They are leaving us alone. In a way they are
also depriving us of our rights out here, so that political fight resulted
in a lot of violence, as you know, and more political division.

Mr. Apaus. There are some other elements on the “leave us alone”
concepts th_:tjeneully also relate not just to “leave us alone in our
most deprossed state” or the lowest state that we have been driven,
allow us just the minimum chance of recovery so that our “leave us
alone” posture is viable, not saying return the Black Hills but that
there are some necessities for at least partial recovery for many of the
people before they can, say, have the freedom that they want or

uire to more or less have that “leave us alone” situation agai

hairman Asourezx. That is not precisely what they said to me.
I don't know if you attended the hearings held in 1973 following the
Wounded Knee event. Were you there !

Mr. Apaxs. No; I wasn't there.

Chairman Asourezx. The thrust of what most of the witnesses said
was: We are going to mm:ﬁe if you can make Pine Ridge leave us
alone, and if you can make the BIA leave us alone, and the FBI and
the Government. We will manage somehow.

‘We would much rather be deprived that way than we would the wa
we are deprived at this point under these conditions. But they didn

say, we want a lot of things to change before you leave us alone, They
just said leave us alone.

Mr. Apans. They don’t want to be frozen in the static situation that
exists right now. 1 am abeolutely certain of that. I am meeting with
some of their treaty counsel tomorrow in Wisconsin.

They are asking the White House for some things again. That is not
because they want to be frozen into a static situation that now exists.
They do need some breathing space before a “leave us alone” situation
becomes viable again.
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Chairman Asourezx. There is another aspect that with the permis-
sion of the other members here I would like to explore. That is the
ides of the oligarchical situation that exists on most reservations and
that is that by the use of the Government’s social services, 1ndians
have become 2ducated, and those who are more aggressive than other
Indians have taken over the power structure cf most reservations.

_And generally that leaves the traditionalists out. Th& are alwags
kind of left out of the gicture. We passed, here in Con , the
Indian Financing Act, Indian’s Businessman Development Kund and
80 on, under the assumption—and I think the assumption is in part
valid—that if you create jobs on the reservation, it is going to erase
a Jot of their problems.

I think it is very valid, but it is in the method of creating jobs that
has also created more problems. It is that ent of the Indian popu-
lation that is aggressive and that are educated that is taking advantage
of the Indian Financing Act and the Government programs con-
stantly, EDA programs and so on. Very little of that money goes to
the development of the reservation asa whole.

It goes to the improvement of the few people who know how to fill
out a Government grant and who can fly into Washington and make
sure they get what they want to the exclusion of the old traditional-
ists who just don’t believe in that sort of thing.

Have you explored in any way how this situation can change! For
example: Is there a way to set up Government programs that will
make certain that people on the reservation will clear the benefit for
the entire tribe rather than for the benefit of themselves?

On the one hand you have got this tribal structure that you are push-
ing for and a lot of people want—the old style, communal type of
structure—on the other hand, you have got programs that are directed
toward individuals and which excludes the majority of people on the
reservation.

Have you explored that{

Mr. Apaus. Yes, and no. Not in any substantial detail in our report.
We have referred information to other task forces relating what we
have seen as being errors in the past. The OEO delivery of a dollar to
two people, both poverty line, §6 to three people below the poverty
line and still not bringing those three people up to 4 level of poverty.

And the relocation designed to deliver 30,000 Indians a year from
reservations into the cities and finding that the young institutional
trainees, 3 years after their J)l'ograms, after they were in their jobs,
were only eamin5\$33100, and those were the young single persons.

The people with big families that were also going into those cities
were getting substantially less. We looked at what has happened. We
have criticized that elitism that seems to operate in a number of the
pr%ulnl that have come forth in the dozen years for Indians.

e took testimony in Sacramento relating to both ressrvation and
urban programs where budfets In organized programs increased by
$1 million from a few tens of thousands to more than $1 million budget
orﬁunization, and all those organizations did was build up their offices
and bring more people in there.

On the reservations and in the cities, no more dollars were hitting
the streets for peggle. They weren't hitting people in the communities
on reservations. We do think it is possible under the proposed inde-
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pendent agency that we liave recommended, with its various units, that
there has to be something more operative than funding by the buddy
system, the friendship circle, and even the gains of upward mobility.
- This Commission probably suffers some of the worst results of up-
ward mobility. People looking to their rising dollars in joining onto
the Commission, at task force levels down, to enhance their reputa-
t(,lions to move onto a job where they can draw more of the Indian
ollars.

It is OMB. You have OMB funding, 18 or 27 programs that are on
all reservations, primarily consultant groups, that just engage in this
ﬁtme of dgetting more dollars from someone, but not getting those more

ollars down to the people who have been without them for all these
Vears.

We have addressed it in parc in the structure that we proposed, but
we also have just briefly mentioned in our report that it is also the
people who are involved in agencies, not just the structure.

It takes some committed people to make these things work right.
You have some of the factors operating against that in the past in
the form of recent Federal programing. A number of Indian organiza-
tions have asked the review council and a number of regional groups
have appealed to the Congress in the past from the time of the pro-
posed omnibus bill to the present date to Congress: Don't keep piling
these programs on until you see what is happening with them.

Chairman Amourezx. Do you think that the Government should
direct all of its programs? The policy of this Government ought to be
to make certain that any Federal program is directed for the benefit
of the entire reservation and not only segments of that reservation.

Mr. Apams. Yes. If the Commission has any field that it ¢an go to to
get. the best community level statement of that, I think it would come
from the Papago Reservation where they are treated as just 11,000
people irrespective of their community layout.

They have communities of 650 people, 8 community larger than 75
glemnt of the tribes in the United States, yet can’t get BIA or Indian

ealth Service to program for delivery of a single water pump or
water tap into that village.

That is because the Government is not looking at that. They are just
looking at the Papago Tribe—which is 11,000 people. On revenue
sharing, Commissioner Whitecrow asked last time: “What do you do
about these two member tribes{”

I was at & hearing, and I assigned four of my staff members to find
out what we could for those two member tribes. I did find that under
revenue sharing there are funds being delivered to a tribe which has
an eligibility of one person.

The cumulative amounts delivered over the first 2 years, revenue
sharing to that tribe in the community, was $72.50. Revenue sharing
is just blindly thinking that it .s doing something for that person
or that tribe or whatever they are dealing with out there.

It doesn’t make programmatic sense, but it is dealing with people in
a very inhuman way, and saying that we are satisfying their needs.

Chairman ABoUrEZK. Adaf

Commissioner Drxr. I know there is an interpretation of trust re-
sponsibility, and I would like to have your comments on this. How do
you propose this ought to be regolved §
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Mr. Apaxs. I am not fully aware of the difference between task
foroe No. 1 and task fores No. 2. If you could briefly state it§
~ Commissioner Dxxz. Task foroe 13;. 2 states that the on&authority
which the Secretary of the Interior should exercise in Government
should be confined to the Secretn{’;‘responsibility to protect trust
assets and resources of the Indian tri

In other words, the Federal Government is sup; to really let
310 tribal governments be. That is different from what your interpre-

tion is,

Mr. Apaxs. Our interpretation is essentially that the concept of
trusteeship and trust responsibility has become very narrow from its
original dimensions uncf that in its original dimensions, property
becomes secondary.

We addressed it both from the standpoint of the tribal existence
as well as the properties or the assets of the tribe and both with re-
spect to the ability of the community to accommodate and satisfy
its needs as well as to generate the best maximum benefits from its
own mseets that that trust responsibility exists there.

However, we are saying that it exists 1n broader dimensions includ-
ing & maximum of benefits to Indians and resources for Indian Xeo-
ple. Task foroe No. 7 report demonstrates veri7 clearly that Indian
resources are not going to benefit Indian peoufe. )

For example, on Quinault Reservation—that is not citing their
repo; economic benefits of the Quinault timber harvest to non-
Indians at this time is approximately $100 million a dyenr.

That is the money it generates in the way of jobs and the secondary
incomes—economics in the non-Indian community. I think Quinault’s
harvest last year was something around $17 million for Indians, total
incosnes of those forests, but they generate $100 million to non-Indians
in the sumundi%ommunitiu.

We have non-Indians using a very small fraction of Indian agri-
cultural lands, but you have non-Indians securing between 60 and
75 percent of the revenues derived from Indian agricultural lands.

ou have non-Indians using the best Indian lands for their enter-
prises, and Indian people on the least productive lands or those lands
that require the highest investment for the lowest returns.

You find that true, and this is one of the real tragedies of the water
rights issue. You have non-Indians securing the greatest amount of
income that is coming from those irrigated lands that Indians have
been ﬁghtin 0 des’pentel{hto get the water to.

We oumf on the Gila River there are Indian farmers who con-
structed the irrigation system to this one portion of the reservation.
They put their money in. After their lease came up, they were outbid
by a non-Indian. Just b{{: few dollars difference they were outbid,
and 38 Indian farmers, i were driven off the land for a 5-
year lease, when they couldn’t farm. During that period they lost all
their farming equipment. Yet you have this Nation, delivering $300
million & year in subsidies to peanut farmers, not being able to keep
those 38 Maricopa Indians on those irrigated agricultural lands or any
agricultural lands.

That to me doesn’t make sense from the standpoint either of Fed-
eral policy toward the Indian or Indian policy toward themselves.
I don’t see how any tribe could permit tLat, but it is happening.

90-877—78——8
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You have intense fights over waters on the Yakima Reservation
where virtually every irrigated acre in the Yakima is being farmed by
non-Indians. That is one of the real tragedies of the whole water
rights fight.

How do you reconcile that with trust responsibilities? I think in the
case of Maricopa, at least, that you can provide some system of subsidy
or bid matching funds in order to keep lifetime Indian farmers on
their land where you have peopla in the Southwest who have been ir-
rigating lands for several thousand years. L .

I think that is one of the worst tragedies that we saw 1n going out in
the field where these Indian farmers, who desperately wanted to farm,
couldn’t keep their land and lost all their equipment. This is different
from the situation in Yakima where the people are content to lease out
their land. But where you have Indians who want to be on that land, I
think you can do something to keep them there.

Chairman ABourrzx. If there are no more questions, we want to
thank you and your task force for your report and the work you have
done and the contribution you have made, and we appreciate it very
much.

Mr. Apays. If I could make a final remark, I do also want to com-
mend to vour attention the article by Roman Bitsuie in our final report
relating to water and industrial development in the Southwest. I
would add one more thing in response to the return to Siberia. When
our task force was fiist organized—I don’t think it was Congressman
Meeds—but some of our congressional friends hoped that the results
of our task force wouldn’t be the demand for return to Asia, Africa,
and Europe movements. .

The joke going around Washington among the Capital Indians at
that dpomt was that in fact, in the Bicentennial year, that non-Indians
did decide to go back and give up the ghost.

So thev started this massive migration, got on a bunch of these big
Boeing 727’s, some big ships and everything and they hardly got a
distance off shore and there came the leader of the National Tribal
Chairman’s Association who started waving his arms saying: “What
about the trust responsibilities? What about the trust responsibilities?
Come back !”

So we didn’t propose that return to Europe because we were afraid
that that second scene would happen.

Chairman Asourezk. OK. TEank you very much. Is task force No.
2 represented here? Would you please come up? I would like to out-
line the balance of our meeting today. We will finish up with task
force No. 2, then break for lunch, and when we return from lunch we
will have the staff—Ernie Stevens and others—explain to the Com-
mission what the recommendations are for writing the final report.

Then we will finish the meeting this afternoon, so if task force No. 2
will come. As you have heard, we have already voted to accept your re-
port, as well as the other task forces.

At one of the earlier meetings you testified you had talked about
getting some money from the Donner Foundation. I understand you
have done that and that a report has been prepared as a result of that
contract money provided by the Donner Foundation and that is com-
pleted. Is that correct?
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STATEMENT OF ALAN X. PARKER, CHAIRMAN, TASK FORCE NO. 8,
ACCOMPANRIED BY MICHAKL D. 00X, TASK FORCE SPECIALIST;
AND PATRICIA ZELL, STAFY ASSISTANT

Mr. Parxer. The Donner portion of the report has not been

comgieted.
Chairman Asourrzx. When do you anticipate that it will be
completed !

. PArxzn. By the end of September.

Chairman Apourezx. You will provide that to the Commission when
completed !

r. Parxxz, Certainly. We indicate that in our report.

Chairman Apourezx. Are there any other questions from the Com-
mission members!

_ Commissioner Wurrzcaow. Mr. Chairman, in regard to reestablish-
ugﬁ tribal government, bringing it about, what method of financing :
did you come up with in your recommendations for maintaining tri
government !

Mr. Pazxxz. Chapter 3 of our report is devoted precisely to that
issue. I would prefer to allow Mike Cox to respond to that question,
since he prepared that part of the report.

Mike Cox, for the record, is our task force specialist, and with me
also is Miss Patricia Zell who has been staff assistant with the task
force throughout its period of study.

Mr. Cox. As Alan pointed out, chapter 3—Financing Tribal Gov-
ernment—indicates the difficulties tribal governments have in just
maintsining the financing for basic key positions in their tribal

vernment.

When we look to what kind of recommendations we can make to
improve the finances of tribal government, we first look to what Pro-
grams are now presently available to see whether or not they, in fact,
could take care of this critical need of tribal governments.

It was argued that in the Indian Self-Determination Act there was
an appropriate section for tribes to be able to finance their tribal gov-
ernments if that particular program was adequately financed.

The feeling was, there was no additional need to create additional
legislation in order to finance tribal governments specifically. But the
grant section, if it was read broadly enough to allow tribes to not only
finance their basic positions of tribal governments—tribal chairmen
or tribal judges, and staff people as well—as what it was already sup-
posed to do, which I think was to prepare tribes for contracting and
to improve their administrative system. That if it were properly
financed and given the broad reading, which the act seemed to indicate
is a legitimate purpose and a purpose which will strengthen tribal
goI i 1;‘.feeling that an adequately financed tribal t,

t 18 our an 91 vernmen
tribdmﬂ,willb.estmngtheningtheh{bl!pnmmgnt.g imari
our recommendations in the area of financing deal with some changes
to the Indian Self-Determination Act grants l.;;:"gﬂ.m to allow funds
to be able to finance tribal positions. In the p ural guidelines out-
lined by the Bureau of Indian Affairs, there appears to be a limitation
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on tribes o be able to salary their tribal officials unless:the work that
is being done in the t program is specifioally related.

For example, if the trige proj to draft a constitution or amend
a constitution, if ths tribal chairman was to go at a particular time,
that would be a legitimate expense and :ould be as part of the
grant program for the salary of the tribal chairman. )

But simply trying to salary a tribal chairman or tribal judge by
itself is not sufficient. The Bureu seems to make a distinction between
what are general functions of che tribal government, which the Gov-
ernment will not fund, and what are specific purposes of strengthen-
ing tribal governments,

mmissioner WHiTECRow. Thank you. Did you also get into the
status of tribal courts or agencies functioning under tnﬁl govern-
ment? Did you get into this to any great extent to coordinate your
work with task force No. 4 on the jurisdiction ¢

In other words, how the Major Crimes Act might apply to tribal
government itself?

Mr. Parker. I coula answer that. Chapter 2 of our report addresses
cxisting Federal law which in one way or another constitutes an ob-
stnole to the effective exercise of the tribal government powers,

From that point of view, we do overlap with the jurisdictional task
forco subject area. Qur perspective, of course, has been from the point
of view of tribal government; in other words, how these laws con-
stitute obstacles, limitations, or problems from the point of view of
the tribal government.

I will summarize our recommendations in that area. We recommend
that the Major Crimes Act be amended to recognize authority in the
tribe to exercise criminal jurisdiction over felony offenses if the tribe
wishes and if the tribe has adequate resourcas and so on.

We recommend that the General Crimes Act and Assimilated
Crimes Act, which must be read together, be amended to insure that
the Assimilated Crimes Act is not used by the Federa]l Government to
come in and enforce State law in the reservation. Primarily State
policy iaws, gambling or things of that nature, hunting and fishing
regulations and so on. There is & possibility under the Iaw as it now
stands, 80 that we recommend & minor amendment to clarify that.

We also recommend that in title 28 of the United States Code, sec-
tion 1788, which is in effect a qualification of the full major credit
clause of the Constitution, be amended.

We have documented the prohlem that has been posed to tribal gov-
ernments because of their courts system, and their laws are not given
recognition on the par with other units of (ﬁ:vemment in the country.

So we would recommend a minor amendment to that law to insure
that any tribal governments or tribal court orders are on a par with
other units of mo. ernment in the country.

. Finally, we recommend that the Indian Civil Rights Act be amended
to eliminate the penalty limitations written into that act. The tribal
government can only im the penalty of 8 months detention and a
$500 fine for any given tribal offense.

That is inconsistent with a recognition of tribal government as being
someone who would set their own laws. Incidentally. we referred to
passages in the legislative history of the Civil Rights Act where it
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appears that the insertion of the penalty limitation was based on a
mistake in the minds of the committee when they drafted that. )

They took the 6-month, $500 penalty limit, which was written into
the Code of Federal Regulations for the courts of Indian offenses and
incorporated that into the law. But the courts of Indian offenses were
administrative bodies of BIA and there are still some in various tribes.
As administrative courts, it is apg;o‘fmu for the Federal Government
to write the regulations and to that whatever offenses they find,
have whatever jurisdiction of whatever penalty limits. But to the
tribal courts, which are completely distinct entities existing under the
tribal government, it seems completely inconsistent for the Federal
Government to write a penalty limitation. o .

That should be an option of the tribe or community itself. With
respect to a series of jurisdictional standards that we would pro
amendments to, it goes without saying that there should be considera-
tion of adequate Federal funding to assist tribes in operating an effec-
tive system on reservations. )

We tied to that issue, through our recommendation on Public Law
93-628, a question which, in effect—without going into extensive re-
search, we didn’t feel that was particularly appropriate for our task
force, we simply endorsed the concept embodied in the pro
S. 2010 bill—that any increase in the jurisdictional responsibility of
any tribal government should be tied to an increase in the level of
Federn] assistance to tribes enabling them to more effectively build
up additional amounts.

Does that respond to your question

Commissioner Wrrrzcrow. Thank you. I would like to also ask you
a question with regard to utilization of revenue sharing money avail-
able to tribal governments and any type of formula that may have been
determined.

Did you utilize or consider this at all? Did you ever look into the for-
mula currently being used for distribution of revenue sharing monevs
to combat crimes based upon population? How do you perceive this
kind of approach for continuation in maintaining tribal governments?

Mr. Parxsr. I will turn that over to Mike Cox since his research
was specifically directed to that question. But before Mike goes into
the details of answering that question : I want to note that we consist-
ently found problems related to us by tribal community leaders about
the formula system which was used, not only by the revenue sharing
program, but also under the Self-Determination Act grant system.

Mr. Cox. We have a chapter on small tribes. We felt that as a task
force. there were certain icular issues with respect to small tribes
and tribal governmenta which needed to be addressed by the Commis-
sion or by the task force.

One of the issues that we do address is the whole question of using
the population as a mechanism for funding. What we found is the
Self-Determination Act grants program—which allocates funds on
a population basis—has approximately 481 tribes eligible to receive
moneys at $2 per head.

We found that 328 of thoee tribes are tribes with populations of
less than 350 people. What it means is, for many tribes, it is very easy
to get significant amounts of money which does not in any way re-
flect what the real needs are of that tribal government.
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Further reserch indicates that the tribes that we surveyed, approxi-
mately 52 tribes, half of those tribes did not salary the tribal chairman
or tribal council. It was voluntary work.

One of our concerns was that these basic positions in tribal govern-
ment, if they cannot be funded then adequate resources must be found
to finance those positions.

There has to be sufficient money elsewhere for tribes to operate
tribal governments. Again, the problem seems to be existent with
small tribes; they don’t have cient resources to finance a tribal
government.

Under the ﬁ:n.nts program you don’t have any relationship between
the needs of the tribe and the population. Therefore, you have small
tribes who have the greatest amount of need receiving the least
amount of money.

We did attempt to try to to tribes to find out what they felt
should be done in this area. There was a feeling that perhaps we
would never be able to get away from a lation formula as an
initial basis for funding. But under the Self-Determination grants
program, there is a special p ra called the small tribe incentive
program which allows the small tribes to receive additional amounts
of money if they want to form consortiums with other small tribes or
if they submit a single tribe application, which is considered by the
Bureau to be of significant importance, and they can be funded that
way.

Each agency or area has a certain amount of money allocated to it
for small tribes incentive programs. One of our recommendations
would be that in that area that there be more discrecion or funds
available to allow for a funding based upon needs rather than solely
upon population.

‘We think there has to be a basic funding if the comm-itee considers
funding as a basic criteria, but over that there should be 1inds avail-
able for the Bureau to look at the real needs of those tribes and what
thev have to get done.

I think there has to be more discretionary funds available for the
small tribes. What, in effect, you have done is, you are providing a
great deal of money, a large portion of money, to the larger tribes
who certainly have great use for the money, but have at least reached
a development in the tribal government which allows them to salary
basic positions in tribal government,

We have a whole series of small tribes who can’t even do that. The
amount of money they are going to receive is clearly not enough under
the Self-Determination Act grants program. .

Commissioner WarTECROW. Thank you. I have one other question,
then I will relinquish the floor, Mr. Czurmun. I notice in the reports
that I received, a preliminary summary of the report, you approach
and make recommendations for legislation which will solve the
heirship problem of land, pages 135-136, and I can’t find that informa-
tion in wﬁat I received.

Would you elaborate on thist What is your recommendation for
solving the heirship problem of individual lands with regard to what
tribal governments might do?t

Mr. Parxzer. I appreciate your question, and that is something that
has been related to us as being a very staggering problem for those
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tribal governments in those tribes wherein the majority or a signifi-
cant percent of the land was allotted and then heirship became
8o fractionated that the land law became virtually useless.

It certainly restricts the tribe in making effective use of its existing
resource, but I must confess that we did not come up with a solution
that would satisfy us. It is an issue that we just, frankly, didn’t have
adequate time to address or time that we felt was adequate.

Our section on land consolidation and acquisition, our chapter on
that question, ends up trying to suggest a direction that should be pur-
sued In arriving at a solution. I can relate just generally what that

is,

Basically, there ought to be an alternative, or series of alternatives
which could be spelled out in legislation, which the tribes pursue based
on the consensus of the community feeling on that matter. )

Certainly, some tribal communities would support and exercise emi-
nent domain authority by the tribal government. That would be one
way to consolidate fractionated heirship holdi:

nother way would be if a tribe was able tn identify resources. Sim-
Ply buy it out. That is a form of eminent domain. You would be fore-
ing people to sell their holdings if they have such a small holding
that 1t doesn’t adequately allow you to use the land.

But again, that 18 the question that the tribes themselves are really
going to have to solve. I don’t think Congress can pass a piece of leg-
1slation that will solve it for them.

But you can provide authority and funding mechanisms for tribes
to n to address these problems. We tried to point out the direc-
tions that we could take on that.

Commissioner WHITECROW. One of the reasons I am in this area is
we do really face this issue. In two or three generations from now this
certainly is going to be a tremendous problem. Today, we have 40-
acre tracts of land, in some instances, that have 40 or 50 undivided
interests fractionated into this ownership.

I think this is an area that the Commission, certainly, should try to
face in some manner. If we are looking at laying down some founda-
tions for the future, I think this is going to be a terrific problem.

Mr. Parxzr. I understand that some good research has been con-
ducted by the core stafl. My latest communication with them was that
they didn’t feel that they were far enough along, that they had some
specific solutions.

They have been doing some gretty intense research on that question.

issioner WHITEOROW. I have no further questions.

CHARMAN ApoURrEzk. I want to make a comment in regard to the
principle behind this issue of heirship. I guess the principle of a lot
of the ancillary issucs, that have come up during the task force investi-
gations—one of the things: What do you do with the heirship land—
they didn’t have time or money to come up with a solid recommenda-
tion, and there are going to be a lot of other areas the same way. We
have heard all the way throu%l, there is just not enough time or money
todo it, and it is understandable.

I wonder, when we write our final report—I want the staff to pay
particular attention to this—if we could list these areas that are very
important but they don’t really address broad policy questions but
ought to be settled one way or the other, if we couldn’t recommend
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that the adininistration. the Burcau of Indian .\ffairs. or whatever
agency, undertake these as studies and come up with recommendations
themselves?

This is somathing that ought not to be ignored any longer becausc
avery vear. of course. the heirship problem gets worse. It really shonld
have been undertaken a long tomne ago by the BIA, and they never
have. and I think it onght to be.

It is something, certainly, they are not too busy to do. I think a lot
of these things could be settled by the BIA and they don’t involve
hroad policy questions. They involve just simply a matter of common-
sense.

Does the Commission have any comment on that ?

Commissioner Drer. This is & question that the Commission cer-
tainly is going to have to look into because with the time limitation.
it has been only 1 year. it was not possible to list all the various issues.

I'l'his is something T wonld like to have the staff pay attention to
also.

Chairman _Asovreze. Which wonld then help us to put in what I
was talking ahout hefore.

Commissioner Drxr. I nin concerned that if we don’t come up with a
comprehensive policy recommendation on many of these issues. because
of the insuflicient time nnd insufficient research, that we would be un-
justly criticized. T think we should keep this in mind.

I would like to ask the chairman here abont the qnestionnaire that
was sont out to the tribes. I know it has not heen mentioned in your
rolmrt. I« that going to be coming in as part of the Donner report or
what ?

Mr. Cox. We have questionnaires that we did receive back, and they
are to be attached as an appendix to the report. What we wanted to do
was to get permission from tribes to be able to do that. and we are in
the process of doing that.

I don't think this was included within the pack of field reports.
There were about 21 reservations, talking with tribes about issues on
the reservations. that have been footnoted and used as a hasis for a lot
of our findings and are to be attached as appendixes to the report for
VOIr review once we get. again, permission from the tribes to release
those reports.

Mr. ParkEr. The Donner report. which is now like a supplement to
onr task force report. is going to be primarily directed to the tribes
themselves. In other words, there is a whole area of problems confront-
ing tribal governments which really don’t concern Federal policy.

They are concerns that the tribes themselves are having, things like
scrions deficiencies in tribal constitutions which limit the availability of
remedies for people who have problems with tribal government; things
like inadequate separation oP powers between the administrative ex-
ecntive responsibilities to the tribal government and the legislative
responsibilities. Issues of the independence of the tribal judiciary. in-
dependence from the political control of the tribal conncil which raised
serious credibility problems, even in some cases, serious civil rights
problems.

Wa intend to describe onr findings in detail and recommend, or to at
least identify. as tribal governments will be receiving this report, some
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of the better ways in which tribes have found to deal with these
problems.

In a sense. they will be recommendations, but we don’t presume to
tell the tribe how to do it. That is something the community has to re-
solve for itsclf. While I'in talking about this: One other 1ssue is the
Civil Rights Act has been on the books for going on 8 years now. The
Federal judiciary has interpreted that law to require tribal govern-
ments to provide, by general standards, equal protection aud due
process as well as the criminal procedural details.

The fact remains, we found based on our research, that that law
does provide an adequate remedy in the Federal courts for people
who recognize serious and legitimate civil rights problems as far as
treatment by their own tribal government is concerned. We found that
there really was no room for additional recommendations in terms
of what Congress and the Commission should have before them,
but it wasn’t clearl{ pointed out in our report.

But again, it will be addressed fully in the supplemental report.

Chairman Asourezx. I think what we will do, if you think the
Donner report will go to the tribes, then we will include it as an
appendix in the final report along with your task force report, and
that is the manner that we will use to distribute it.

Mr. Parxzr. Some of the information certainly will be helpful to
the commissioners, maybe in understanding more fully our recom-
mendations.

Chairman ABourezx. Any other questions?

Commissioner DiaL. I would like to know from Mr. Parker will the
entire Donner report become part of this report ?

Mr. Parxer. Yes; we will be submitting that to the Commission
to be sure they will be able to attach it.

Chairman Apourrzx. We will have it in plenty of time to be able
to attach it. Is that correct !

Mr. Parxzr. Just a general summary. I realize that this has been
a very long session for the Commission, and you went into some
detail with Hank, but I wouldn’t want to do this session without point-
ing out a couple of other major issues which we addressed in our task
force report, and to be sure that you will understand where we are
coming from and what our recommendations really involve. First,
there is & chapter in our report that goes into the relationship hetween
Indian tribal governments and the range of Federal assistance pro-
grams which was written very competently by Miss Zell.

Also we have an entire chapter, dealing” with the relationship
between Indian tribal governments and the trust responsibility of
the Secretary of the Interior. Commissioner Deer made reference to
that in the question to Hank Adams about how do we define trust

nsibility.

e didn’t intend to define trust responsibility. We consciously
didn’t attempt to define it in that section of the report, but we addressed
the relationship between the trustee and the tri{;:I government.

I think it is clear to anvbody familiar with Indian affairs that in
the past the relationship has been one of paternalism, and there are
still serious remnants of that paternalism existing in that relationship.
Our proposed solution to that is to provide limitations on the Secre-
tary’s authority over Indian tribal governments, by restricting his
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authority to countermand or veto or disapprove any tribal govern-
mental action which is only based on his trust responsibility.

Where he finds the tribal government is proposing to do something
that will affect the trust. then he has the responsibility to review that
action. Of course. his authority over the trust is ultimate.

Angything else not related to the trust should be the tribal govern-
ment’s responsibility. There is no room, in policy or in theory, for the
Secretary of the Interior to have authority over Indian tribal gov-
ernments. .

We attempt to do that by adding an amendment to section 2 of title
25 of the United States Code—the general delegation section—to in-
sure that authority that the Congress has delegated to the Secretary
of Interior over the management of Indian affairs goes to trust.

Also, we made some recommendations for amendments to the Indian
Reorganization Act. I don't think they are particularly controversial,
but the issue that runs through all of our reports, which we found
wo couldn’t overemphasize, was that the problem with federal policy
right now—as far it addresses tribal governments and the status of
tribal governments, the lepl and jurisdictional status—is that Indian
tribes aren’t truly recognized and treated as governments. That goes
back to the fact that the Secretary of Interior continues to have
authority over tribal governments beyond the scope of the trust.

There are jurisdictional limits to the authority and the responsibility
of the tribal governments which, in fact, are anachronisms that still
exist in the law. The relationship between Indian tribal governments
and a whole range of domestic assistancs pro,

The problem is the Indian tribe does not have the status of a ﬁ‘.:oliti-
cally independent jurisdictional unit. The problem is with the re-
source question—the fact that Indian tribes aren’t able to fully func-
tion as governments because they don't have resources. I just wanted
to bring that to the attention of the Commission and hope that you
will find that as you get a chance to read and go into detail in our
report.

Commissioner Boraripge. Mr. Chairman, first a comment, addressed
not only to the task force but perhaps applicable to all the reports to
be received from the various task forces; I very much agree with the
comments made with respect to those issues which may arise out of
the investigations, but which because of limitations of time and money
may not lend themselves to s full investigation.

I certainly want to make it clear that mv feeling is that bringing
those to the attention of the Commission will detract in no way from
the value of the reports but rather will not only tend to enhance those
reports. I think even if these should arise at the last moment and be
added in the appendix or any other means, this certainly would indi-
cate the carefulness of the reports and the detailed investigations
would at least allow us to bring thess things to the attention of agen-
cies or others who might be in a position to do something about them.

As to my second comment which is & question: With respect to
comments that you have made which I find very logically detailed as
to how tribal governments might be strengthened, did you encounter
or make reference to those situations in which there might not be a clear
cnt definition of what the tribal government may need t
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As an example, in some areas of the country, tribal governments
were exercising certain powers that are traditional. For example, judi-
cial as well as economic and other powers. . .

Tn some areas of the eonntlx, tribal governments did not exercise
judicial powers and perhaps did not exercise other powers that we
traditionally ascribed as being the right of tribal governments.

I know that as you p! , you noted that in Alaska, for various
reasons, the task of defining what a tribal government was in Alaska
was left incomplete, As a consequence, for example, the Bureau, in its
efforts to insure the eligibility of Alaska for various programs, gave
recourse to the definition on or near reservations.

This made it possible for Alaskan Natives to be eligible for various
Ehmgnms. Again, because there were cases filed under the Indian

ims Commission, the cases themselves became moot because of the
paseage of the Alaskan Native Claims Settlement Act. .

We. in Alaska, ended up there with nonprofit corporations which
would appear to have full economic powers but which would not neces-
sarily have, say, judicial or other powers.

How did you deal with this particular situation ! What I am saying
essentially is: Where the definition of tribal government is acceptable
and seems clear cut, then I think the recommendations certainly have
a lot of merit.

1 am curious about where the definition 1nay not be as clear cut. How
do you suﬁgut proceeding in that areat I don’t suggest that this is the
sole consideration of this task force. There are several that need to be
concerned about this issue. .

Mr. Parxex. In the course of our year’s work, we had some long dis-
cussions about whether we should proceed on trying to define what
tribal government is and use that as a theoretical premise upon which
to go into our other areas.

rankly, we decided as a strategy or tactic or theoretical tKt’oposition,
that we shouldn’t begin to define tribal governments other than to
discuss the relationship that should exist and discuss the recognition
that would be imbedded in Federal law.

Of course, the obvious problem with trying to define it is that by
definition you limit the potential for tribal J;ovemment. So, not only
are the questions, like in Alasks where under existing law tribes or
natives up there aren'’t recognized to have full range of jurisdictional
capabilities that some of the tribes in the contiguous 48 States have,
but also many small tribes: simply because they have such a small
land base and such a small population base defies commonsense to
think that they would exercise a full range of powers, full structure
of government.

With respect to those communities—the small tribes, whatever
tribal communities might fall into that category—I think that the
only tactic that really makes sunse isto leave it open ended.

In other words, if at some time in the future the Congrees and the
communities in Alaska should decide that they want to pursue a course
of moving in the direction of political and jurisdictional independence
and completeness, then the door should be left open for them to pursue
that direction.

Small tribes, for ennﬁle, see a need to enact a land use plan for
the small reservation. door should be left open for them to
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exercise that authority. If they see a need to establish a judicial
mechanism, say, in the area of hunting and fishing but not in the other
areas, then the door should be left open.

To attempt to set categories for tribal governments and say, this
category of our Government has this much sovereignty or this much
self-government powers and this one has more and so on—I think
itisan imr:ible task and a dangerous one to pursue.

Thopet nded somewhat to your question.

Commissioner Boasrmor. I think you have given a Fretty good
answer to a very difficult question with respect to small tribes like
Alaskan Natives or those who might not exercise the full range of
the powers, who in exercising certain powers consider themselves to
be acting in the best interests of thuir tribes or native groups as tribal
governing bodies. Thank you.

Commssioner Bruce. Do you think that the Federal Government
should never pursue a role as mediator in tribal government disputes
within the tribe itaelf

Mr. Parxer. We never fully addressed that kind of question. Cer-
tainly, you, and other people who have extensive experience in Indian
affairs, can point to cases in the past where the tribal community has
become stalemated because of two factions claiming to be legitinate
representatives of governments.

at is the response of the trustee in that kind of situation? I think
that there has to be recognized an ultimate arbitrary power for the
trustee to decide with whom he must deal.

That is a responsibility that I think is tied to a trust relationship.
The procedures by which the Secretary exercises that kind of power,
is where there is need for reform.

Under existing law it is just not defined. We have received some
evidence in the past of an abuse of authority by the Secretary and his
agents irsofar as implementing that particular trust power.

I think those abuses can be cured by defining much more carefully
the procedures which should be followed. If the Commission, in its
deliberations, would like to get back to us on that issue we would be
very glad to cooperste and give you our thoughts and results of our
research and to see how those procedures might be tightened up. But
they are not fully addressed in the re as it now stands.

issioner %m Also, you indicated that tribes now have the
power to tax. Do you think that they should have the power to levy
income tsxes on Indians and non-Indians living on reservations?

Mr. Parxen. I think that is an area that is close to Mr. Borbridge'’s
question, I think the Federal law should try to steer a course of recog-
nizing a basic authority in the tribal governments.

If you are not a government, then you can’t tax. It is a very simple
proposition. The extent of their htinﬁl:::hority is something which
the tribe could define for itself. But I think there is room for negotia-
tion in the governmental baxis between the tribe and the State. It is
bcin’ rsued successfully in South Dakota, for example, the chair-
man’s K:mo State.

In the process of negotiation, which is also addressed somewhat in
the task force report, that is the only way that you can solve very
hard problems like that. ' _
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To answer your question direetly: Federal law should recognize
the authority of the tribe to tax all persons and all properties within
the boundaries or reservation.

Federal law recognizes that at present, and I would hope that
Congress would not in the future attempt to define limits in those
areas.

Commissioner WarTecROW. I have one question in regard to
identifying tribal membership. Did you approach this from the
standpoint of tribal membership or are you loo at tribal member-
shiﬁ:s the point of descendancy t

. Parxrn. To the extent we addressed it in our report, we came
to the conclusion that that is an option which the tribes themselves
should have—defining whether they want to go on descendancy
criteria or what{ )

That is something the tribal community itself has to decide. For
the Federal Government to attempt to tell the tribe how it is to define
its own membership standards, I , is repugnant to the philosophy
of self-government.

Chairman Asouxzex. For purposes of Federal funding: Does the
Federal Government have a right to define who will receive Federal
funding in terms of quantum{

Mr. Pazxmn. Not far as the tribe itself has decided to define
that for itself. Some tribes have opted not to decide to set up their
own membership standards. I may be wrong, but I think, for ex-
ample, that the Navajo, are cantent to leave that to the BIA.

nsofar as you are talking about Federal programs and Federal
funds which are directed to the tribal government and to the tribal
comraunity as an entity which exists within the one phy, that
should be comedxix}g that the tribe itself ultimately should deci

As to services for Indians living off the reservation, of course,
that is something beyond the scope of our task force. The Bureau is
moving in the direction of coming to a more satisfactory criteris.

I think there is no other course, but that is something the Federal
Governme :t has to resolve. )

Chairman Asourezx. You break it down in two targets: The Gov-
ernment should determine who they are funding by cttagl!:ery or classi.
fication, but if they decide to provide funding to a tribe, then it is
up to the tribe and the tribe determines internally who shall receive
that largess!

Mr. Parken. Right.

Chairman Amourzzx. All right.

Mr. Cox. One problem I would like to point out that we discovered,
ugecially with the self-determination grants program : There is quite
a discrepancy between what the tribe considers to be a service popula-
tion and what the criteria of population is determined for the Public
Law 93-658. They use the general revenue sharing standards which is
based on the 1970 census which excludes Indian members of tribes who
reside off the reservation—not on trust land.

In other words, you have to reside on trust land off the reservation
to be included in tl?nt population count. Many tribes have complained
to the Commissioner of Indian Affairs about the discrepancy between
the service population for some programs and discrepancy between
the population figures that are going to be used for the grants program.
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In some cases it means a considersble amount of money to many
tribes. Again, you have a problem, not of membership, but insccurate
determination of what the populstion of the tribe is.

If money is being allocated on a formula basis, you have tribes
which are not reeelnn(ﬁ;hur fair share of the money based on that
alone because of the repancy between who is eligible and who
is not eligible.

Commissioner Dzzx. You stated that the Secretary should have a
limited control or exercise over the various tribal governments. On
the other hand, there should be heavy subsidization of this.

How do you recnncile thess twot How can the Government provide
a lot of funding to tribes but yet not exercise control

Mr. Paxxzn. I don'’t think there is any objection, certainly we don’t
have any objection in the report to fiscal controls which the Govern-
ment under law can't avoid. For example, if we are giving a grant
under the Self-Determination Act to help the tribe, tﬂera are basic
fiscal sccountability controls which have to be written into the

grant.

T don’t think thoss are objectionable from the point of view of
the tribe, but where the Federal Government ties controls in a policy
area to use of this Federal funding—for example, contracted pro-
grams—we have consistently heard from tril;logople all across the
country that the contract under Public Law 9. is really not some-
thing over which there is a lot of tribal control.

In most cases it is a take it or leave it proposition. You can contract
for this program, but the budget level has been set, and it filters down
through the Bureau. In fact, the program design has been set and the
definitional program has been set.

So you have a take it or leave it. You can take the program with
inflexible rules, or you cannot take it and allow the Federal Govern-
ment to continue to administer those programs,

I think that is maybe one of those issues which has not really been
adequately addressed in our report which I hope the Commission will
be able to address because it is a very broad-ranging question.

We addrees it to some extent in our discussion of the relationship
between Indian tribes and the Federal assistance program. There is
no simple answer. What we are recommending, as far as the relation-
ship between Secretary and tribe, basically is a theoretical premise that
control over any tribal government in a policy or substantive nature
should be limited to that trust.

Controls over Federal lprqgnms and Federal funds which are on
reservations, by simple logic, should be left to financial kinds of
accountability rules.

Mr. Cox. Our primary concern is with the Secretary’s approval
power over, for example, tribal ordinances. That is the area witﬂ which
we are primarily concerned, The role of the Secretary: Whether he
should have a role in approving or disapproving tribal ordinances
which don’t involve trust law or trust responsibility but are solely
particular ordinances or resolutions of the tribe which have to go
through the secretarial process for approval.

Mr. Paxxme. There is a notorious instance of that, if I may take
s minute, with the Colville water code, for example. That is the
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very hardest kind of question because obviously water is part of the
trust,

The Secrctary has to have some sort of control over how water is
regulated on the reservation. My understanding of the policy that has
been Eursued by the Secretary of the Interior in disapproving initia-
tives by the Colville tribes has been for policy reasons, not trust protec-
tion reasons.

Commissioner D1aL. Do you feel it is necessary for a tribe to have
a tribal government in order to receive any Federal funds?

Mr. Paxxzz. I am not sure I understund your question.

Commissioner DiaL. I am speaking of off-reservation Indians, for
tribal governments, whether they exist.

Mr. Parxza. I don’t think we would take that position. I don't
think there has to be a political entity which is on-going and function-
ing in order for the tribe to consider itself a tribe and to have s relation-
ah&with the Federal Government.

sirman Asourxzx. What if members of a tribe, even a minority
of the tribe, did not want to have a central tribal government, but
instead chose to stay on a reservation, and that there should be several
governments !

In other words, to break down and decentralize that, there is not
etﬁr\'trol all in one power center. Have you addressed that question at
s

In other words, the Government has said in the Indian Reorganiza-
tion Act that there shall be constitutions, and the tribe itself will elect
the government. They told vhem to do it. .

Do you think that the members of the tribe have the right to change
that mandate and to say: “We don't want that kind of government.
We want s different kind. We want to pick our leaders differently.”

The{)might want to break it down, for example.

Mr. Parxzn. We tried to put some discussion about that issue in our
introductory chapters. We went through philosophies and also in the
proposed amendment to the Indian Reorganization Act, we proposed
that the act have a language which recognizes the authority of the
tribe to define the nature and structure of its own government ac-
cording to the tribal definition, which in some cases might be more
attuned to the traditional way in which the tribal community or society
operates.

That is an option the tribe certainly has and should be something
that they know they have. I won't go into the rest of that.

Commissioner You recommend reviewing or amending title
28, United States Code, section 476, to remove the Secretarial review
and control of a tribe’s choice of legal counsel. What evidence do you
have of the desirability of this? .

Wh;tl :vidence do you have to support the desirability of this
proposa

Mr. Paxxen. As to the question of choice of counsel and setting fees:
We don’t have a huge amount of documentation on that particular
issue which I think is a fairly narrow question.

Our pro recommendation to amend to eliminate Secretarial
review and approval is simply something that is a broad ranging
thing that is consistent with a theory as to how the tribe should be
treated as & government by the agent of the trustee.
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We have documentation in our reiort of the findings based on in-
terviews and surveys, testimony at hearings, and so on that this is
something that the tribes want.

On specific questions of the approval of counsel and setting fees: I
don't think we have extensive documentation of that. It is something
that is consistent with the overall theory. .

Commissioner Derr. Did you study the legislative history of the
Indian Reorganization Act in this?

Mr. PARKER. Yes,

Chairman Asourezk. If there are no more questions, I want to
oxpress the thanks of the Commission for the task force’s work and
for your report and the contribution you made to this entire study.

Thank you very much. We will adjourn now until 2 o’clock.

[Whereupon, at 1:25 p.m., the hearing was recesced to reconvene
at 2 p.m,, this same day.]



AFTERNOON SESSION

Chairman Asounzsx. The Commission will resume its deliberations.
This phase, and I don’t think we are going to take too long today,
e o e elures. fus eeiting the.report and giving it oot

an o ures wri re and giving it ou
D thin wo will have the Commisnes. make s recommendations.

STATEMENT OF ERNEST L. m STAYF DIRECTOR, AMERICAN
INDIAN POLICY REVIEW OOMMISSION

Mr. SzEvaxs. Mr. Chairman, we have prequmd a plan of operation
which, if approved, would amend the manual of operation, which was
drafted and approved last year. We have anticipated the end of the
task forces and the instructions that I sent out, under your direction,
was that no task force material be submitted after September 3.

I would like to emphasize that one of the reasons we have to have
that is we have a January 20 deadline. As of October, we will have
approximately 4 months and 20 days to complete what in fact would
be a rather large book. ‘

So it then puts us in a position of having to reevaluate our entire
mission. The mission finally boils down to writing the final Commis-
sion report subject to the law in section 5A.

In our organization plan we defined the Commission stafl rules.
Sinee it is important, I would like to quickly highlight what they are,
and I would like to say that the role that we have'adopted, or seek
to get adopted, is that of being in effect, technicians that provide the
Commission with either objective or subjective review on different
matters.

The Commission staff will provide the following for consideration
by Commission members: To prepare stafl report papers and review
evaluation and analysis for the director and/or Commission members
as required ; prepare detailed and condensed review of each task force
for consideration by the Commission members.

I would like to say I believe that there are two types of reviews
that we have to do. One of them would be a review in which we would
deal with the subject matter in such a way so that we would make
some interpretive judgments on that.

In other words, how we feel about the different subjects. This is
entirely a different kind of review than is required for what I would
call a comparative analysis. We are having some fierce discussions
among ourselves as to just precisely what a comparative analysis is,
but in my mind’s eye that means to objectively separate the contents
of each task force report in such a way as to break it down into its
basic elements.

I believe this can be done in any number of ways. It can be divided
into certain categories. Some prefer a subject category and later on in
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the plan, we have a draft-type conparative analysis plan in which a
subject approach is used. ) .

In another, you can divide the report according to the issues, prob-
lems, objectives, conclusions and recoinmendations and then you can
umﬁorize them by the charges that are given within the legislation.

Then you can further divide it by subject matter. In order to do
that, you have to take it one at & time, and when you do that with
each task force, let’s just confine it to the conclusions and recommen-
dations.

What we can do is to plot and reduce the recommendations to a
simple statenient. Then when we finish all of them. we then can plot
double, triple, quadruple overlap, gap or double or triple conflict.

Then it seems to me, just related to conclusions and reconunenda-
tions, the emphasis is there. What you get into then is the reporting
out of a staff function, an objective report on, like in other words,
there is over]a{;

There may be six or seven or eight task forces that are going to ve-
port out the same conclusions and the same recommendations in refer-
ence to a certain subject, and what you get out of that is a rather re-
sounding recommendation.

If it 1s consistent with what you believe and if it is supported by
proof and documentation, then it seems to me it is a rather viable
thing to deal with. In other areas, I believe there will be conflict; in
tribal government ; in trust areas; and Federal administration.

One of the things on the side that T found and I told the two task
forces—Task Force No. 3 and Task Force No. 1—that they were veer-
ing toward each other. What happened ultinately—and we are trying
to get this corrected right now—s that they both ended np reporting
on administration of trusts. how the trust should be administrated.

And so you have got, basically, the same kind of task force report
on the same kind of subject matter. One was su(;rposod to be working
In the trust area, treaty area, and veered toward administration. Ad-
ministration veered toward the trust area.

So we are trying to separate them out. Other areas won't be ad-
dressed. We found in some cases, or we are finding, that the task force
will not deal with the charge.

I think that has happened twice for different reasons, once in tribal
government and once in Federal administration.

Chairman Apovrezk. Ernie. in the first draft, obviously there is
going to be any number of alternative. backup conclusions that the
Commission could arrive at.

The background investigative work that will appear in the Donner
report. that can’t change. That will be fairly well settled except
for grammatical and structural changes.

.Snbject matter can’t change. What can change, according to the
wishes of the Commission, are the reconmendations and conclusions.
So it wonld be very helpful if. after you have written the background
for any area. that vou letter a set of recommendations: Recommenda-
tion A, recommendation B, C. D). and so on.

That would make it much easier for Commission members to decide
which one they wonld like to support. When we come to that part, we
can discuss each recommendation. Does that seem satisfactory to
everybody !
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It would be helpful if the staff would provide us a very clear way
of setting out what thoee alternative recommendations are. )

Mr. Stzvaxe, If we get all the final reports in by September 3—in
line with what you were uyinghbefore—t certain tune so that
we can do the staff work. One other thing that has hap to us right
now is that we are getting these reports, and our m& has to help pre-
pare the typing and putting them together. o

When they find out we are having a meeting at a certain time, we
get crowded with actually reproducing. .

Chairman Asoumezx. In our discussions this morning, we decided
that we are not going to have the task force come in and give their
report at the meetings. I think we ought to end that. I have dis-
cussed that with Commission members, and I think they pretty much
agree with that. What might be helpful is for the stafl to take those
reports and then write the final report based on using all the alterna-
tive recommendations the task forces come up with.

We can either accept them or reject them as we decide so that we
have done away with that interimn phase of asking each task force to
come in and say what they have done, when in fact we have it before
us in writing, anyhow. .

Any comments from the Commissioners?

Commissioner D1aL. Senator, I take it, from what you are saying,
that the task forces will come up with a report and recommendations
that more or less would be worded for the Congress of the United
States in January !

. Chzi’rman Apocrezx. No. You mean the Commission or the task
orces

Commissioner D1aL. I am talking about the recommendations that
come from the task forces, that they present. How do you view the
package that is going to the Congress on January 20¢

What do you see us doing

Chairman Apoumzzx. I visnalize the Commission as producing the
final product that will be the recommendations to the Congress. It we
want to establish a framework, what we want to do is just say: Here 1s
what we believe the American Indian policy ought to be, embodied in
recommendations based upon findings and facts that were msde by
the task forces.

If the staff would take every recommendation by the task forces
and put them down on paper and give the recommendations that the
staff has in mind that the task forces haven’t put down—I think they
ought to put those down and identify them as such.

f the task forces haven't thought of anything and the staff has, they
ought to put it down and say these are staff recommendaions.
mmissioner D1ar. What will you present to the Congress other
than recommendations?

Chairman Apovmezx. That's it. The background and statistical
data, findings of fact, then the recommendations and conclusions.

Commissioner D1ar.. Are you saying that you will probably pre-
sent to the Congress mavbe a 200-, 400-, or 500-page report with rec-
ommendations, or just what?

I am sure they are not going to leave their busy work and go inte
all of these reports and so forth. How much will the Congress neer!
to know about the research and findings and so forth?
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It seems to me that they wouldn’t be quite satisfied to deal with the
recommendations unless they have some background material. You
wouldn’t want someone to say to you, we recommend %o and o, un-
less you have some btckﬁmpd material. ) .

irman Asounezx. I think that is a good point. This is some-
thing we ought to discuss. So far as the final printing of the report
goes, it should contain findings of fact, statistical basis—not a lot of
statistical data, not table after table, but some statistical basis for
those findings of fact of course, the history as we have outlined ear-
lier, then the conclusions and recommendations, then the work.

That is going to be quite & big point, I would say. We would have
to print well over 1,000 or 2,000 or maybe even more copies. Don’t
they have to be distributed to libraries around the country and so ont

Mr. STevENs. Yes. .

Chairman Amnourezx. How many copies do you think? Have you
figured that out yet !

r. STEvENS. We haven't figured that out yet.

Chairman Asouvrezx. First of all, let me direct the staff to talk to
other people who have done the Comminssion studies, the Land-Use
Planning Commission, or National Crime Commission, or water tap
or whatever, and find out.

That would be your basic printing. Then the task force reports
themselves, the actual text, can be made a much smaller printing.
Thoee could be available in all the archives and so on, if anybody
wants to go beyond.

I think that is what you are Fum'f at.

" Commissioner D1aL. Yes. It would be up to the Members of Con-
gress if they want to pursue this to go to the archives or someplace
and look at the report.

Chairman Asounezx. That is right. There should be adequate foot-
noting in the report itself to direct us to where—

Mr. Kicxinasmp. Mr. Chairman, could I suggest we don’t have to
make a decision at this time, although I think we should discuss al-
ternatives. Perhaps I could send out the long article that Crossley has
prepared. I think you took a look at it. It was presented to the Ameri-
can Association of Law Libraries to discuss some of the possibilities
for the Commission.

h.Ch'aix'man Apourrzx. Did you send each Commissioner a copy of
that

Mr. KickiNGBmD. Yes, sir.

Mr. Stevens. Mr. Chairman, I wanted to explain something. We
have been doing exactly what you have already directed. Last sPring
we started. We met with the various commissions. As a matter of fact,
one of the specialists, Paul Alexander, works for the U.S. Civil Rights
Commission and completed at least one kind of report on the South-
west Indians.

So we have met with different departments. We don’t have some of
the details, but that is done up already and it has been worked on. It
had been worked by the communications staff since April. So we have a
lot of detail on that which we don’t have with us, like page sizes, how
many words, and 80 on.

I guess 750 or 1,000 I don’t think we will ultimately know
until we are able to analyze all the conclusions, recommendations, and

what we have to r'lée.l
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Commissioner DiaL. Senator, if we are going to place our name on &
Leport that goes to the Congress, I am very much concerned as to what

our gositlon from the time of the final task fores reports to the time
when arLof them are in, the work of the office on 2d and D Streets and
our wo

Do you follow what I am uging! )

Chairman Asouxzzx, Could you r:seu your question?

Commissioner Drar. I am concerned when all reports are in and the
work of the Commission has begun, the role of the office and the role
of the Commission. Are fou g::‘ll\f to be ha‘ppy with someone to do sll
the work for you is what I am really ssying .

Chairman Asouvrezk. I don’t think I understand your question.

Commissioner Borarioae. Mr. Chairman, in the same vein as we fol-
low graphically what has occurred, it apgears that at gnis point it has

il pretty much:

been stated that the task force reports w be as they are
submitted.

Commissioner DiaL. I agree thus far.

Commissioner Boxzrmak. It also occurs to my mind one aarect of our
subsequent task is quite clearly that we are ible for selecting ont

of the various options that will be recommended the ones we consider
most viable and of high priority and status in terms, however, of impact
on the report and the C?)mmission production of the report.

Maybe I am ending up with the same question thst you are. What
occurs after the task forces themselves have submitted reports, which
we have said will be remaining unchanged, and what will be the nature
of inpu't by the Commission subsequent to the submission of those
reports

8 that basically your question { .

Commission DiAL. Yes. Somewhere before January 20, the Commis-
sion wil'l have to vote on some report that goes to the Congress. Is this
correct '

Chairman Asourezx. That is correct.

Commissioner DiaL. I simpgmask the question: What will be the
role of the Commissioners in that report? What will be the role of
Ermie Stevens, the director, and his staff in that report{

Chairman Asourzzk. I understand now.

Commissioner Diar. That is what I am really saying I am really
saying I don’t want someone to put something in my mailbox & few
days ahead of time and put my signature on it and don’t have time
?& read it, and it is on ts way to the halls of the Senate and the

ouse.

This is what Iam saying.

Chairman Asourezk. The reason I mFgasted to Ernie a few min-
utes ago that he put down a lot of different options is because we
are going o have to answer for every word in that re&ort. .

Either we approve, disnpprovei‘or change it to the way we like it.
Every Commission member will have the right, either by himself or
with others if he wants to, if he loses & vote on any recommendation,
he lx;lé have the right to submit & minority view which will be
printed.

So that if you disagree with something in the report, certsinly
people will know what your views were with regard to that disagree-
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‘That, I think, is fair llx'ld the traditional way to do things.

r os.
__ Mr. Stavaxs. I think rather than for me to read it, if you will read
the staff role I think we did not presume to write the Comy:x‘ilasion role,
but I think it is complementary. That is why I said objectively—
red‘%oo uomethmglto its elements, the

® 800 our role as extracting the information and reducing it to
issues which you decide on. "

Commissioner DraL. I agree with that. That is what I see.

Mr. Stxvexns. Related to that, we have a kind of rough schedule
of Commission activities that already been changed by some
actions taken today. However, here is an ides.

It provides for review of drafts in our budg'et. Later on you will
notice that we provide for 40 man-days per Commissioner, for the
actual work. This is for the actual draft review, actual discussion of
issues,andsoon.

Forty man-days is two man-months, and that is a lot of time, and
we g.ntlc‘:g_tte that we need that. We saw our staff role as one of pro-
viding objective analyses, and when calied on to provide recom-
mendations, if we are asked.

Chairman Asounrzzx. Would you turn to p:ﬁe 14, under item
No. 11 Task force reports will be submitted no Iater than Septem-
Plie Seever - W dmgmted, Septembe rd

r. StevEns. We desi tember 3 for we heard the Com-
mission was meeting on the 10th. P

Chairman Apounezx. Well, we aren’t going to have those meetings
on the 9th and 10th because we decided we are not going to change
the task force reports anyway. The summary review session on Oc-
tober 20: You will have the first draft read by then?

Mr. Stevexs. This is what we are proposing. In order for us to get
the central theme of the Commission reports, we talked about it among
ourselves and we came to this conclusion.

The completions and recommendations being two different kinds,
one is & central theme, we decided that in many cases there could be
30 different things in Indian affairs which could get completely lost
because of our insistence at laying all that out.

We had the most important ones kind of up front, so to speak. to
provide a theme for the written work. Then separate and apart from
that, but also included, were all the conclusions and recornmendations
that are needed.

But what we want first, and kind of complementary to Commis-
sioner Dial’s question, we are asking the Commission—this is while
we are talking about a comparative analysis—we want to reduce that
and then reduce it to issues and then have the Commission say what
should be done.

And then at that point we would proceed with the dmfti% of it.
We would like to b:gm the drafting the first of October. We may
have to make some adjustments. In other words, that would happen
first. Then we would begin. .

In many ways we have begun to draft the report. D’Arcy McNickle's
historical piece will be one of the front parts. Then there will be a
legal part also. That substantially is being worked on right now.
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Chairman Asouxzzx. One thing I want to admonish this staff on
is that everything that we have to consider at a meeting, we would
like & draft of that in plenty of time so that we en:eﬁo over it indi-
vid\ull{,aothatwocmcmtotho ing prepared.

“Cm say that :lf we seot & me‘evt' th:(rln ou wongtmm tegl.‘:\z
you can get it done or not. We should have eve pre,
forthat Ing at Jeast 2 weeks in advance.

It you think that is not en time— )

Commissioner Diar. Two is right. We need 2 weeks. Right.

Chairman Asounzzx. At least $ weeks before the meeting we should
Irv:h:tl;utenr it is that we are going to consider in hand. Can you

0

Mr. Stzvexs. Yes, sir.

Chairman Apoumzzx. If we set a meeting. and you think you can't
get it ready by then, let me know and we will reset the meeting. But
we can’t delay it too long, as you are more aware of the time limita-
tions than I am.

Mr. StevENns. The first meeting is going to have to be rather exten-
sive, like 2 or 3 days, if you can set it. one where you discuss the
issues in order for us to draft a Commission report.

We could go shead and be&tin to draft the whole thing, and then
when we get it done, it would be too hard to redraft the report after
ior;nt.hnnworked it into a theme. We would rather deal with the issues

Chairman Asourezx. All right then. We will do the issue discussion
in 2 or 8 days. Let's set 3 days aside. If we finish before, OK! In the
latter part of October: Is that possible!

n’e will diainfml the issues then. I the

r. Hars might suggest something, 1 think the way to save
vour time is to deal v;l‘nlt‘h the report in sznmtn. For example, I have
been mildly surprised in the last couple days to find that at least four
and maybe as many as six of the force reports are dealing in one
way or another with the question of land consolidation and acquisition.

ome of them contain specific recommendations on how to deal with
the issues. Some, such as task force No. 2, don’t really contain any
neolvm:nd.endttiomsttllucopttouythuthopmblemmdltobo
reso

They refer specifically to the heirship problem which the core re-
sesrchsuﬂhubeendoiy a great deal of work on also. I would see,
for example, a segment of the final nYorﬁdeukothisjuatum
example, being devoted to the issue of land consolidation and acquisi-
tion to re that ssgment for your review.

We would extract from all the task force reports those segments of
the report which deal with land consolidation, put it together with
material that we have done ourselves in terms of documentation and
statistics, and present them in alternative recommendations.

In one section, perhaps in dealing with that issue, we may have to
dea] with two, three, or four at any one time to keep it moving, but
deal with that question, that segment of the report on land consolida-
tion and sacquisition, and get it out of the way in 1 day, ft judgments
made by the Commission as to where we want to go on the thing.
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Then we would rewrite it with thoss judgments being incorporated.

That segment of the final report would, in effect, be complete except
for blenm in with the other nﬂt&
Chairman Asoumzsx. That is I think that is an excellent way
to do it. I would recommend, though, that on our meeting in the latter
part of October that you have prepared for the Commission, and given
to the Commission 2 weeks in advance, everything that we have to de-
cide, broken down issue by issue. So keep that in mind how the actual
procedure will go. At the meeting the first thing we will take is a mo-
tion to .doslt.clomo recommendation on land consolidation.

_We will discuss it, change it, during the course of the meeting. That
will be our markup session. We will change it as we #ee fit according
to democratic procedures and make an adoption and will vote on the
motion finally after the debate.

Then we will take the next issue that you have prepared for us. So
we want you to get the issues ready, and we will deal with the issues
:;a );c;u present them to us. Does anybody have any changes to make in

Commissioner Wrrracrow. Is this the same meeting, the sheet of
paper passed out a little earlier!? Is this the 2-, 3- or 4-day meeting
we are talking about !

Chairman Asourezx. Yes

Commissioner WHrTecROW. Rather than late September, it will be
late October?

Chairman Asourezx. Does that fit in with your timetable now?

Mr. Srzvens. Yes.

Chairman Amourezx. So once we have adopted—and I think what
we ought to do, too, one thing we do in committee meetings around
here sometimes, we go through a bill and we will mark it up and will
adopt amendments to it.

We vote on each amendment, then we will adopt the amendments
subject to further change. We might even change our minds before
we complete another whole process, if something new might come up.

So everything is adopted tentatively, subject to final change. I thi
that is a good idea to do, because we t want to do something
different after we have looked at it. Maybe, on another part of the
report, we might come back and say that doesn't fit with this over here.

that will be the latter part of October then. If you say that is a
time period that you can work in. You will come back then with a first
grr:tf:l of f:.he report. We won't really need a meeting for that, for the

ra

You can submit the first draft by mail to each Commissioner who
will thmhavoﬁoraweekstofoom it and write back and say we
didn’t agree on this or. I don’t iike the English in this. .

Then you will come back after that first draft has been reviewed by
the Commission members, you will come back with a suggestion,
changes in grammar, structure or substance or whatever you think,
then we will come back for a meeting on the final draft.

That is the only time we will need another meeting. Does that make
sense! Am I saying that right? Then we will just adopt at that last
meeting the ﬂnj draft. Then on January 20, we will submit that report
to Congress. Any other sugguetions on this procedure!

135



138

Commissioner D1aL. Is it too far in advance to set the meeting now!

Chairman Asouxzzx. The one in October!

Commissioner Diar. We couldn't set both of them ! .

Chairman Asouvrmzsx. I don't know. Maybe we could. Can we do it !

Mr. Stavens. Yes. One of the questions that I have is the recess.

Chairman Asourzzx. We are going to have a recess in October. The
troubls is Congressman Meeds is running for reelection this year.

I don’t know that we ought to take those final steps without his pres-
enoe here.

What about right after the election, 2 or 3 days after the election
in early November? Is that too latet How is this timetable!

Mer. Sravaxs. I think that is kind of late because I think we have
to have a draft report, final Commission report, by the middle of
December. Ma bothereuaomo;“lly-—-—

Chairman Asoumezx, This could bs very tough. I will discuss that
with Congreesman Meeds today. It would be unfairto him. .

Mr. Stevens. Another option would be to kind of press it a bit,
bntitiogo-ible.Wotﬂditbopo-ibletc meet like the first day of
October, then go out the second t

Probably not, but if we would push that right to-the end, before
he leaves or if he. could stay a day over or something, we could -get
the preliminary right on the recess.

'mmnuhmahero&“tion.

Mr.&umn.'fheonl'i::h.roption I can think of is for us
to meet in some way s0 we can get that done and then deal with
rt as soon as he is able to, and then just double back on it.
That is the only thing I can think of. In other words, the report
then wi hnﬁ;‘ﬁm, and he would have to go over it again.

i o “I:ltdn:“ukyouthfhmwontu %y
yOu prepare three or four issues pre y
meﬁmh&mﬁhmr.mifmhadanpulugmingforu
m.Bneyolly ‘imm h:t?m' ing for reclection, that
. as I explained, whes you are running for on,
Wm our mind. It is really unfair to make a man come back

r s0m

Mr. Stevens. One of the things that we are facing is that if we

&r:tpsndthemﬂworklihyouwm I don’t think there is any way
hat we could complete the staff work. Assume that everybody was
right on which we know even when we tell them that is abso-
lutalydl itm&emf’t end up being that, ths:o:ﬁn‘lld tlltwgll‘l:;ng ru:
around the of September, assuming we o wo
the day after they submitted it.

Chairman Asourzzx. The latter part of September we could have
a meeting. We are still in session. Congressman Meeds will be here

Mr. RiorTiaN. There is also a meeting on September 25, that you
are comumitted to go to.

Chairman Asourzzx. I can'’t go on the 25th.

Mr. RroaraaN. Has that been rescheduled then !

“Ctnr:xm Asounzzx. We have another day that we are trying to
worl: ou .

Mr. Stevexs. We are talking about a 2-week lead, Mr. Chairman,
and if we are going to do that, and I agree with that, we cannot

i
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accomplish the staff work. You said I should tell you if we couldn't
do it.so I am telling you right now.

Chairman Apourezx. In the latter part of September, can you get
two or three issues ready .

Mr. Stevens. I am telling you now we can’t do it. If you will give
me 10 days—

Chairman Asourezx. On two or three issues, I think 10 days would
be all right.

Mr. Ns. With a 10-day time limit for two or three issues. I
can do it. It is that tight because we set for September 3. Just to do
an operations thing, and to read and publish some of the things, it
took 1s 2 weeks, and we are not anywhere near where we need to be.

So we really need that time. We might be able to zet it by, say
taking some of the task forces, like No. 9, No. 7, the first four. some-
thing like that, and really get some of the main issues. I believe we
can dothat.

Chairman Amotrezx. If you can do most everything in early Sep-
tember or late September, early October, we can wrap it up by early
October. How does that sound !

Mr. Stevens. Yes, sir.

Mr. Kicxrxesmp. From the standpoint of fiscal year and expendi-
tures, October 1 and 2 dates would be ideal.

Commissioner Borermor. Mr. Chairman, I would like to certainly
express my concurrence with that suggestion, relaxing just for those
first several issues our proposal for advanced notice.

In terms of the Commssion, informal discussions indicate that we
all tend toward extra leadtime. In terms of the extra time, in effect a
dry run on the issues, I think it would be tremendously helpful.

I would certainly support that suggestion.

Mr. STEvENS. We are not taking every issue all at one time. We
could probably get by with 10 days, we don’t need 2 full weeks, on
three issues or four issues. Is the date October 1 and 2 or what!

Chairman Asouorezk. If you can do two or three issues in late Sep-
tember and do as many more as you can get ready by early October.
then I think that would take care of everybody’s interests as far as
time is concerned.

What do you think!

Mr. Stevens. Let me put it in a more positive way, We can get
three or four issues prepared to mail to evervbody by September 20.

Chairman Asourezx. So that means September 30 for a meeting!
How does that sound !

Mr. Kicxivestrp. One of the essential things is that we get the
materials broken down, that vou do read those materials. That may
make it possible for us to have some of this by mail: the issue, devel-
opment, conclusions, suggestions, incorporations of that material, and
exchange of ideas.

That is possibly one way we could have part of this, so that we
might be able to do it possibly in early October or late September
dates. and again possibly just following election at a time when we
miecht find it convenient.

The danger is in what all of us are trving to avoid. bogging this all
up so that we are depending on a certain time, going too deep, and
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money enters into the same problems the task forces encountered;
that is, starting the work too late. ]

Mr. Stevens, I would say September 30 and then sometime early
or middie October. If we had two meetings like that.

Chairman Asounxzx. We are trying to contact Lloyd Meeds. I am.
not sure we can set exact dates right now, but at least one thing that
we have settled pretty much, or at least there has been no objection to,
is the procedure under which we will proceed. )

You have that clear in your mind how we will do it, and we will try
to work these dates out as best we can.

Mr. SteveNns. This operations plan is acceptable, and time concept
is right on line in terms of what you said and what the people are
asking for. That is exactly how the staff sees it. )

It is a technical and writing job for us, offering up alternatives.

Chairman Amoumzzx. All riﬂxt. Does the Commission have any
other questions they would like to poss on this operations plant
Anything you want to change on it !

Commissioner WirTEcROW. What we are saying, Mr. Chairman, is
we are going to be meeting, there will be no further meetings for the
Commission in this current fiscal year?

Chairman Asovnezx. It looksthat way; yes.

N ioner WHrTECROW. As the operational plan calls for here,
we will have only two Commission meetings, is that correct, in the
next fiscal year?!

. Srevens. The next one—I believe three meetings. We do have
to have three before we write that, no matter what.

Chairman Asourzzx. The third one is submitting the final report !

Mr. Stevens. No; to review the draft. We need a second issue
meeting, then to review the reports. and then to approve it.

Chairman Apourezx. The review and approve could be the same
meeting.

Mr. grzvnm. Let me put it this way. If vou are not satisfied with it,
we want to have a final draft by the middle of December. In case you
uire changes, there again vou are going to get into a situation.

don’t know if Lloyd will be available or not, but possibly for some
other reason your con ional Members may not be available until
the 13th of January. It may be you will want to look at it before.

In other words, we don’t liave to do it that way. We can just have
another month of time. We had provided for a final draft review in
case you required extensive changes so it would give us a month to
work on it.

Chairman Apourezx. I don't think the changes after the second
draft will be very significant at all. It would be more just a proofread-
ing. I think we should have settled all the issues by then, so that
there won’t be any subsequent meeting.

Mr. Stevexs. The last time wouhf be around the 20th for a formal
approval. You may want to do some other things, presentation of the
report and all that.

Ir. KrckixgBirp. One of the other things in our minds is the task
force. Some of them are doing 20-hour days, 7 days a week, and seem-
ing to go crazy. We want to try to avoid any kind of rush.
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I think we should go through a few of these task force reports to
see & few rough with wrong verb tenses and that kind of thing.
Tll(x:g ]::t didn’t have time to smooth out the report as they would have

I
Chairman Apounezk. I agree we ought not to do that. Can you do
two or three issues by September 25?%0\1 think the 20th is the day
you can get your work done? Can you move that up 6 days?

Can you do it by the 14th or 15th—have your issues in the mail to
the Commissioners?{

Mr. Stevens. We can pick out some issues. In other words, here is
the thing. You are talking about doing & comfmrative analysis. We
could temporarily set part of that aside and pull it basically by usinF
a method like Gil is talking abont, identifying certain issues and pull-
ing them out of all the reports.

n that way we can do that, like land, something to do with tribal
self-government. We can pick three or four main things that we know
are going to be issues an({’ examine all the task force reports.

In that way we could do it except for one thing. You would have to
stand fast on that September 3 submission date from all task forces
which we have established. Otherwise, if they ﬁo past that and insist
that we consider their material, we will not physically be able to do
that and meet what you are requiring.

Chairman Asourezx. We will issue a new supply of whips.

Mr. StevENs, I have already worn out seven.

Mr. HaLr. We still do not have 1 complete task force report, and
I am scared to death that we are not going to have 11 task force re-
ports on September 3. We can press and encourage as much as possible
and just hope for the best.

Mr. Stevexs. What I have done is set a deadline. What I »m saying
is that that will be a point if that deadline is preserved. \What 1 am
saying is September 3, we have got what we have got. If that is the
case, then we can proceed and can finish by that time.

Chairman Asourezx. There is another possibility that I never even
want to think about, but we may have to do this to accommodate the
Members who are running for reelection this year; that is, to extend the
time of the formal report from the Commission by maybe 1 or 2
months,

Can we do so without asking for money? .

Mr. Stevexs. I think we can do that, but we would have to readjust
our budgets lately. The one thing we would have to do is to also have

‘Kirke check on the legislative languuge in that we have 6 months from
o

the time that the task forces, I don’t remember the exact words, in
which we have to have the Commission report done, but we have three
final dates.

I will ask him to examine the legislation in terms of the time that
the Commission report is due.

irman ABouvrezk. We can change that, but I do not want to ask

for any additional money from the Con )

Mr. Stevens. First Kirke will make an interpretive legal judgment
as to whether we can do this without changing the law, and we can
move that 2 weeks, I think.
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Chairman Amouvrezx. If we move it 2 weeks, will it then allow us
to do the major part of this work in November? I think the election
is November 2, then we will all be here.

Mr. Stevens. If Kirke can make it a favorable judgment, we can
move the date to Februar’}m.

Chairman Asourezx. Then we will find out if we can do it without
additional money !

Mr. Stevexs. I don't believe we will have to. It will be nice but I
don’t believe we will have to have additional money.

Chairman Apoureze. Well, give us a definite answer on that be-
cause that is important in deciding. That is definite then?!

Mr. StevENs. Yes, sir. What we are talking about is extending the
tinie. If we should be able to get work that we have to do pretty well
by January 20, I don’t see any reason why we should have to extend.

The six Commission members should be adequate to wait for the
last meeting.

Chairman Anourxzx. All right. How does that sound to members
of the Commission? We are trying to extend in accommodation to a
congressional Member. Is that satisfactory to everybody !

All right. Then Kirke, if you will give us a leftl opinion on ex-
tending that date even 45 days, more than 30, it will take a lot of time.

Mr. Stevens. I don’t have to be an attorney to know you can't
streteh it that far. You would have to amend the legislation 1 am sure.

Chairman Asourezx. We can do that without much problem, just
so we don't ask for extra money. We can get anything we want.

Mr. StevENs. That would give us time so that when the congressional
Members ﬁst back we would have plenty of time to accomplish some
of these things. On the budget, like I said, the Commissioners would
have 40 man-days. That is 2 man-months. .

Chairman Asourezx. In November we are recessed. Congress will
not be in session, and we will be much more relaxed as far as recall is
concerned. So, (1), find out how far we can extend it; and (2), set up
o new timetable based upon that extension.

Commimioner Borsree. I would like to ask a question of the chair-
man. We are suggesting, as a format, that we would deal with the
preliminaries. Possibly three issues the first m or would the
su, ion we discussed be altered by the outcome of that ?

“hairman ABourezk. Then we should have a 3-day meeting. If we
are given this time extension, under the law, then we should go back
to our original plan of deciding all of the issues at one 2- or 3-day meet-
in? or whatever is necessary.

8 that satisfactory? It is better to do it that way because of travel
ex

Commissioner Borsripge. Once the Commission in its next meeting,
assuming this all works out, has worked out extracting the issues, estab-
lishing priorities, and in effect giving the staff direction for the draft
of the report and the substance of the report it desires, the staff will
so proceed.

en there would be the result of the staff which I would see as
requiring our final approval. In effect, that the staff product is consist-
ent with our directives. Then there is a final report at o later time.
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I am just wondering whether the Commission is clear whether we
want to regard this as just a routine matter or do we need to meet to
tgpov:nt’lu final report which is the final product of this Commission
after

Chsirman Asovrezx. I think we have to meet to approve the final
report. It is absolutely necessary.

Anything else!

Commissioner WarTROROW. What we are talking about here then is
upprodx.imsui{ b:hut! As it’ iIs :tnxmatad n:iﬁhti::ow, Ernie, how many
man-days w necessa ill personally have to arrange my time
schedule to coincide withxin. 4

Mr. Stavens. At least 40 man-days bugud in 6 months,

Commissioner Warrscrow. Is that per Commissioner or the entire
Commission ¢ .

Mr. StzveNs. Our experience is it doesn't unntg:quite that, but that
would be the average. That is 2 working months out of 6 working
months. It is a lot of time,

Mr. Ricuruax, It is 40 days per Commissioner starting October 1.

Commissioner Warrzonow. I had better seek another job if I am
going to devote that much time in the next 6 months.

Mr. Stevexs. This may not be r:auired exactly, but we wanted to pro-
vide for it, 50 we were assured of the maximum Commission participa-
tion.

Chairman Asoummzx. So that item No. 2 on page 14 of the summary
review section provide you can find legal authority for us to do this in
November. That would be set some time in early November after the
elections, right !

Mr, StzvENs. Yes, sir.

Chairman Asourezx. Then we will read just everything else ac-

cordingly.
Commissioner D1ar. If the extension comes, the first meeting will be

when!

Chairman Apouzezx. Then the first meeting will be some time in
early November. In fact, if we get & 30-day extension, it looks to me
like we are not even goinﬁw need 30 days totally. If we set the first
moet'mﬁ November 5 or November 10, Somewhere in there, we still
have what we want, at least 2 weeks prior to mail these things out.

Does anybody know what day the election is -

Commissioner D1ar. It would be November 2.

Chairman Asouxezx You are goinw have to give congressional
Members a couple of weeks after the election to study the reports. So,

y, somewhere in the middle of November would be the first
meeting to decide the issues themselves.

Mr. s. We have got all kinds of dates here now. Are we still
going to do the first one with the first issuesinit!

&uimm Anourezx. No; we will have one major meeting of 2 or 3
days to decide all the issues roughly in the middle of November. The
quicker you can get a date set for that, the better it will be for every-

body.
rvthink Commissioner Dial will be back to teach school then, and

Jake—
Commissioner Warrzcrow. He will be looking for another job.
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Mr. Stavexs How about Wednesday, Thursday, and Friday, No-
vember17,18,and 191
ls(i%mmlﬁool’m Dur. How sbout Thursday, Friday, and Saturday

y 19, AN

Chairman Asourzsx. What day is iving

Commissioner Drav. November %.Tlunbg: e
d‘gl:z’imn Axovnzzx. Thursday, Friday, and Saturday was what

Commissioner Warrzcaow. 18, 19, and 20.

Commissioner DraL. That would be s time, 18, 19, and 20.

Chairman Asourmzx. Consreseman Meeds, I am informed, is on the
way over. If he doean’t want the extension—we are doing it for him
m{;uy—wo won*t do it.

Mr. Stevens. We like the extension better in terms of budget. You
still have the same amount of work, and the same amount of work
costs the same amount of money no matter which way you do it.

So if we have another month, it gives us more time, cost is not
any different. The work is not any different. That is what we are look-
m{ at. So now that we are into that, that would be our preference.

n other words, it would not cost éongrecs or the Commission any
additional money to make that extension.

Commissioner DiaL. Would this extend the task force time frame, or
would it still stay the same {

Chairman Asoumezx. I don't think we ought to change the task
force time.

Commissioner D1aL. No; I don't.

Commisgioner WrrTzcROW. Ernie, will this give you en: time if
we have these meetings the 18th through the of November? Will
that give you enough time to preparea draftt

Mr. s. Yes.

Commissioner Wurrzcrow. We will come back some time then in

or January !

Mr. Stzvans. Coincidentally, on 14, you will see on our re-
view the first draft pro) 18 scheduled for November 17. In other
words, we are right on the money there. That would be the time that
we believe we can have the first draft, and it is right on our schedule.

From there on we would be stringing the work out a little more.
That is why I like that extra month, if we can work it that way.

Commissioner Wurrzczow. We have so many dates floating around
here. I am not sure which ones we are talking about. Could we ask
someone from the staff here to perhaps put this on & graph so all of
us could understand it?

Mr. StevExs. Which is that, the schedule?

Commissioner WarTECROW. All of these various dates.

Commissioner D1ar. We haven't set any dates yet.

Mr. Stxvens. On page 14, then, we can rework this. )

Commissioner Borszior. I think the confusion is we are dealing
with two alternatives and we don’t know which one we are going to
try to develop.

Mr. Stevens. That is why I prefer, now that we are into it, the
second one because it seems to me there is no extra money involved.
We have 5o much work to do,and we intend to work load it.
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So all we are going to do is spread it out some more. Some staff
will leave earlier and some of the part-time people will work at a dif-
ferent time. We will have a little longer to wait.

Basically the money and the work is the sanie; like the Commis-
sioners on the budget, they will be spreading 40 days over 8 months
instead of 5 months.

Commissioner Drar. When is D’Arcy McNickles’ report due?

Mr. Stevens. He is giving us a draft next week. That is going to be
in the front part of the final report. We just discovered it was going
to be 100 pages or thereabouts.

So I have asked him to give us approximately a 16-page summary,
typewritten pages, which would give us three to four pages on one of
tlus size printed books, which is quite a bit, that would cover the his-
tory and policy.

ongressman Mrens. As T understand it now: We are discussing
somo alternatives, some kind of two or three meetings through Se[;-
tember, October, and November and a final report in January of 1977,
or perhaps one meeting earlier in September and a longer meeting for
3 or 4 days in November after the clection, after which the final report
will be written?

Mr. SteveNs. Yes, sir.

Congressman Mrens. Is that basically it ?

Mr. Stevexs. Yes, sir.

Congressman Mzeps. My only question is: Do you think you will
have enough time from a meeting in November? As I undersiood this,
a 30-day extension wonld make it when?

Mr. STEVENS. February 20.

Congressman Meens. You would have enough time between the
meeting in November through February 20 to finish yonr report?

Mr. StevEns. Yes. sir. You sce we had originally scheduled our first
draft to be finished by the 17th of November which is approximately
somewhere about that time anyway.

As I pointed out to the Commission before, we are work loading it so
that it will be the same amount of work for the same amount of money.
Only it will be spread over 1 more month.

at would really be much better, actually.

Congressman Meeps. What happened to this original schedule of
review and formal acceptance of task force, September 9 and 10%

Mr. Stevens. This morning, the Commissioners decided not to do
the September 9 and 10. because they were not going to mark up the
rest of the reports. So then we started talking about reviewing some
of the issues In late September, and that is how we got into this dis-
cussion.

Congressman Merps. How about trying to get 2 or 3 days in Sep-
tember and in that way resolve these policy decisions and get started
on the first draft so that the work that yon wonld have to do after the
November meeting would be considerably less.

Could that be worked out?

Mr. SteveNs. I need to ask you something—if we could press this—
the other thing that came up 1s that we wanted more leadtime for the
Commissioners to see the staff work.

We finally have agreed on 10 days. How late in September could
you meet ? The later the better.
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Congressman Merns. Just speaking for myself, it we met in Sep-
tember, I would have to take a Saturday, a Sunday, and maybe a
Friday or Monday.

Mr. STEvENs. At the end of September? )

Co man Mexps. The major problem of meeting the last few
days of September and first part of October is that the House and
Senate will be trying to adjourn. You know how that is, like today,
onl, worse. . .

My thinking is if we are going to extend it, we might as well extend
it for 60 days. Can we go to February 20 without any amendment?

Mr. Stevens. I believe so. Kirke is going to have to get an opinion
on that, but I believe that we can do that.

Mr. KicxinoBmro. The time schedules that we are currently oper-
ating under was set in legislation. The task forces were to last 1 year
from the date of activation, and then 6 months from the date of the
task force final report, we were to have in the Commission’s final
report.

Now for our current ‘o‘yerating schedule, we selected the first of the
three activation dates. We selected the July 20 date, so January 20 is
our final current date for the final report. It is 6 months from the
July 20 date. .

If we select the last due date, that is the third activation date, which
is the latest activation date, Auﬁust 20 is the date we are due, then
our final Commission report would be due February 20.

This would require no alteration or amendment to existing law.
This is one of tha things we never really talked about. We just kind
of held that back as a potential clarification in case we would run into
a time problem, which we apparently have.

Congressman Merps. You think you could finish the report by rela-
tively an early date in November?

Mr. Krokinopirp, On page 14, we have a schedule set nut comglying
with the January 20 date. If we extend it by 1 month to February
20 and move items No. 2 throngh No. 8 down 1 month so that item No.
2 begins on November 17 and item No. 6 ends on February 20, this
is the same working schedule that we currently have.

That also allows, by doing a summary review session of all the
issues, item No. 2, is that between now and September 3 when all the
task forces’ material will be in; there is time for analysis,

Gil pointed out that one thing we have to do in any event, consistent
with the plan for analysis that we have set out in this final format
document, i8 to break it down into parts for different elements.

As we break those different parts down, we can put together the
background justification, the logic behind it, and send those recom-
mendations—and presumably in several or many instances it will be
alternative conclusions or recommendations that we reach—for your
review prior to the November 17 date.

Congressman Mreps. That might combine a number of task forces
that have dealt with similar or the same issue. That is good.

Mr, Krcxrxasirn. Another thing we would do is we would get those
out piecemeal, not all 2 wecks prior to the November 17 date, but peri-

odically as we develop the analysis. We could allow you a longer time
for review.

98-877—78—10
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We might possibly be able to set up some of these issues by letter,
distributing comments, and so forth, among one another. By having
such a long meeting, maybe we could settle some of these in a pre-
liminary manner.

Novembert

Mr. Kicxinormap, That is when we suggested about 3 days.

Mr. HawL. I would say that that November meeting would be the
most important meeting all the way across the board, because then we
are gppling with the 1ssues and we get judgments.

After that, it is pretty much rewniting and minor changes.

n Mezros. Right. Well, that sounds like a pretty good
program to me, as a schedule. Have you talked about the pfan for
operation !

Mr. StevENs. Yes.

an Mzreoe. Maybe we ought to ask the other Commission
members. Did Jim seem to agree with that statement ¢

Commissioner D1AL. Yes: we were just waiting for you.

Commissioner WHrrecROw. I would like to just get these dates down
firm now so that we can go ahead and schedule them.

Commissioner DraL. So that we will know what we are doing all the
way through. When you send out comn:unications saying it will be a
certain date, and there will be no conflicts, now that we are all here,
let’s set the dates, as near as possible, way in advance, and we will
know how to work to it.

Mr. Stvexns. That will be fine.

an Mzxos. Could you go over that schedule now by sub-
ject matter and date so that we can all mark it down here?

Mr. Stevens. The summary review discussion would be Novem-
ber 17—Commissioner Dial brought up November 18. That was the
8-day session.

Commissioner D1AL. Speaking for myself, I would like Friday, Sat-
urday, Sunday, and Monday. If it is necessary to come on a Thursday,
I can do it. I don’t have any classes on Friday or Mondays or Satur-
days or Sundays, but I definitely don’t like Wednesdays and Thursdays
because it means I miss 2 class days,

Mzxrps. Would it be better November 18, 19, and 20;
or 19,20, and 21, Friday, Saturday, and Sunday?
issioner WrrrECROW. Persunally. I think if we are looking
at 3-day meetings and we are going to be studying a summary review
of all these task forces, it may be possible we may want to go into
that fourth day.

So if we would start on Wednesday, that would give us an extra
day. if necessary, to take care of any questions,

Commissioner Drar. What is wrong with Monday {

issioner WHrrECROW. What is wrong with Monday? I am
stating that Wednesday. Thursday, Friday, and if we have an addi-
tional requirement for 1 more day, we could make it on Saturday.

Commissioner D1ar. What about Friday, Saturday, Sunday, and
Monday?!

Commissioner WarTECROW. It is fine with me. I've got every week-
end tied up already.

. How many days would you program for
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Commissioner D1ar. I like Friday, Saturday, Sunday, and Mon-
day, and Louis likes that, too. _ .
issioner Bomsamnax. There will be no lobbying for dates.
Commissioner Warrscmow. So we are talking about November 19,
90,91,and 231 .
Oonmn Mnzoe. Possibly 22.
Mr. 8. That would be 4 days—Friday, Saturday, Sunday,

and Monday. L. )

Commissioner Mxane. Is there any objection to Friday, Saturday,
Sunday, and possibly Monday, blocking out that time for the review
summary of recommendations and findings?

Commissioner Warrscaow. We are talking about November now!

Congressman Mxens. That is correct.

Then we will tentatively accept with no objections to that sched-
nle.Whnnwouldwonviewthaﬂmdnftxroponl!

Mr. Stevaxs. We would review the first draft on December 16.
That would be Thursday, and Friday if necessary, I suppose.

Congressman Mzans. So we would be back then on the schedule
which you had before

Mr. Stavaxs, We will be moving up one step. All the dates will
just drop. It will be the same steps, except the dates will move down.

In other words, No. 8 will be where No. 4 is, No. 4 will be where
N“imd"mum;mnnnnponm ill be on February 901

w on February

ir Sravas. Yoneai

Mr. Kioxrvoammn, One slight correction. The last date, rather than
A 18, will be February 18,

mni-im Drar. Was there any reason for putting all thess
dates on Thursda

T,

!

theu A Sl"l'lltl. 'ﬁm was your school day. Do you have 2 days during

Commissioner DraL. I have a block time of Fridav and Monday and
the weekend. I have classes on Tuesday through Thursday. I will be
here. I have never missed a meeting.

Mr. Stvexs. We could do it on Friday the 17th. Then you have to
take the 18th if you needed it. When is your vacation !
I Commissioner D1aL. Around the 20th of December and Christmas,

guess,

Mr. SteveNns. That would be too close. December 17 is a Friday. We
had the 2 days that we anticipated on that.

(l?'ngmnm Mexne. Are they the 16th and 17th or the 17th and
18t

Commissioner D1aL. As I say, I like Fridays. but if T have to get
someone to take classes on Thursdays, I will be here, you know.

Chairman Asotrezx. Does evervbody agree! It seems the minute
I leave the room vov don’t have any more conflicts.

Mr. Strvens. Do vou want the 17th, and 18th: or 16th and 17th?

Chairman Apourezx. As I understand it. the 19th, 20th, and 21st.

Mr. Srevexe. That ia the previous one. We are on the next meeting,
review of the draft proposals.

Chairman Apnvrezx. What day? Will it be 1 day?

Mr. Stevens. Two days.
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Chairman Awounezx. We said 8 days. We may not take that long.
Mr. Stevaxs. If you take Friday, then Saturday is a possible second

day. )

z‘haimm Asovnzzx. Whatday is Friday?

Mr. Stzvexns. The 17th.

Chairman Asourezx. All right. Put down the 17th and 18th, and
you are talking about December 171

Mr. StavENs. Yes, sir. ) .

Chairman Asounxzx. That is item No. 8. Are we going te need a
meotmg for that first draft?

Mr. 8. Yes, air. ) o
Qhai;mn Asovrezx. All right then. Do we need a final draft
review ’

Mr. Stevens. I believe wedo.

Chairman Apounzzx. A meeting for thatd ; .

Mr. Stzvaxs. Yes, sir. If we have to make some changes it wounld
belloteuiori!weconlddot.htuttwodAﬁ b ;

Chairman Asousnzx. All right. Let’s set that, antt and if we decide
we don’t need it, we can call it off later. There might be some of this
we can do by mail after we make the issue decinions. !

Is that agreeable with everybo(}%l- : . _t

Mmxne. I think, Mr. Chairman, that we might be sble
to combine No. 4 and No. 5. . :

Chairman Asouvmesx. Yes; Ithinkso. ™ | . - .

Congresaman Merps. We might be able to dispense with No. 4.

Mr: Stevexs. No. 4 and No. 5 conld be ¢ombined in one mesting.

Con n Mezzps. The crux of the thing, I think, is going to be
No. 2. If we get good input, and we all get o\if views expressed and get
;otll':'e thtive unanimity in No. 2, the rest is going to bé relatively casy

m P AKS oY

Chairman Amoumezx. Kirke, have you decided that definitely we
can extend the life of the Commission for a month?

Mr. Kicxinesmn. Yes, sir. We can issue a formal pleading next week
to offer that date. . /

Chairman Asovrezx. All right. I wonder'if I might impose on the
Commission for a minute now and ifitroduce an old friend of mine
and his family who came from South Dakota, Lee .

Anything eiset

ensman Mreps. Mr. Chairman, have we discussed staff? I am
2 t guy to come now and ask for time. !
airman Asounzzx. We have done some di ing, but that is fine.

ConﬂuanmConldyongivemaome idea of the people who
would be involved in the preparation of the final report and the sum-
mary review seasions ! Is that 1n this book

hz'. Stzvexs. Yes, sir. It is 41 and 42, then the org;nizatioml chart
on g;gde 7 bears on it. Those are the people and jobs that they
would do. -

Chairman Asoumzzx. Those are the people that would be involved
in the final report ¢ )

Mr. Stevexns. Yes, sir; on page 7 where it shows the organizational
chart. The way that we want to deal with this is that we want to use
kind of an editorial review. Editorial, in that they would be putting
the thing together.
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We are proposing Paul Alexander, Pete Taylor, and Don Wharton.

Co Mzexpe. Alexander, Taylor, and Wharton for what?

Mr. StevENs, They would buicaliy be the people who would quarter-
back the writing of it. We see our duties as multidimensional. In other
words, some of us will be working more on certain subjects, but they
would be lead men. . )

Chuck Peone is going to do the work assignments, the work loading,
and the scheduling.

Conm What is his background ¢ )

Mr. ‘We have the résumés for all the staff with us. Chuck
is & civil engineer presently about to get a master’s degree in public
administration. He is the person who originally was with those of us
who just started to put er the Commission planning. )

Then he went to the University of Arizona and came back this
spring. He and Ray Goetting are the ones that did the staff liaison
wlzrk on the BIA management study. He is & civil engineer and
planner.

Con an Mzzos. And Alexander? )

Mr. s. He is on assi t from the U.S. Civil Rights Com-
mission. He is the specialist for the jurisdiction task force. Paul has
done re He did a southwest Indian report for the U.S. Civil
Rights Commission.

Wharton is also a specialist. He is an attorney who is kind of & close
specialist for the jursidiction task force.

Mzzps. Taylor was——

Mr. SrzveNns. Chairman of the Indian Law Revision Task Force for
the Interior Department, and is chairman of Task Force No. 9.

Congressman Mzrps. We have seen his résumé. We had him before

us.
Mr. Stzvens. Yes. Max Richtman's administration job has-turned
out to be more than full time. He has to supervise preparation for an
audit. We have requested & General Accounting Office audit that will
start October 1, hopefully.
Cln'irmm Asourzzx. Has that letter gone to General Accounting

.Mr. StzvENs. Yes, sir. They called me yesterday. Thx‘said they are
kind of jammed for a number of reasons. They said they will try to
start on schedule. I told them I would prefer if they would start as
soon after October 1 as possible.

Thmdis.the timle that sgne olf\ our u{lmbi:istntive st;ﬂ', :Lhile :lomevgf
us are doing analyzing, the others wi preparing for the audit. We
want to dontin as soon as possible after October ang

Chairman Asovrxzx. For the information of the Commission : I have
sent a letter to the General Aoeounting Office requesting that the Com-
mission be audited. I think October 1 being the fiscal year is a good
time to do it to determine whether or not the Commission has followed
legal procedures in all of its expenditures, and we will be getting a
eog of that repert.

fact, we might want to put a copy of that in the appendix to the

rt.
r. STEVENS. Related to that, we wanted to do as part of the report,

s kind of self-evaluation or administrative evaluation. We wanted to
use that as a part of it.
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Chairman Asourezx. All right. What day is the BIA management
work going to be !

Mr. September 9. .

Chairman Asounexx. That will be a showing or distribution of it !

Mr, Stevexs. 1 g:e- 80. We need to talk about that, We were going
to have a meeting September 9 and 10, and the BIA mm.gement study
was to be presented to us at that time. It is written in draft now.

Chairman Asouxezx. We are not having the September 9 meeting.
When that is submitted, why don't you mail a copy to every Commis-
sioner. I saw an initial pruanution{ny the Warren King Associates of
the management study.

I don’t know much about mnnAﬁment studies, but it looked to me
like an excellent piece of work. To be honest with you, I was the main
obstacle. I t hard against the amendment to have the manage-
ment study, and I have to be the first to admit I was wrong.

have done an excellent job. I think everybody ought to have a
management study done on them, because they really picked out the
faults and things that are wrong with the BIA. They pointed out
where some tremendous, traumatic changes could be done in how they
run that organization.

Conmnchn; Mzzpe. We will all agree that they need some trau-
matic

Mr. StevExs. There was a third staff person, Andy Anderson, who
was special consultant to us, also unigmseto that. He spent a substan-
tial amount of his time on that study. .

Mzzoe. How much of this professional staff beginning
with Paul, et ceters, will be actually involved in the writing, the con-
solidation, and assembling of the final report ¢

Mr. Stzvexns. Gil Hall will be han inﬁmost of the analysis and
fny;lmﬁon and some of the other people—Kirke—will be working with

on that.
he']l‘he scheduling and review will be done by Chuck Peone and hie

rs.
&m Mxene, Which of these people are clerical on heret
Mr. 8. Carole Roop, Emmeline Shipman, Deborsh Pope, Bar-
bara Thomas, Janet Hopkins. Page 42 gives the people and ;
3 ¥m you feel that that will be enough clericalt
r. es.

Congressman Mzxns. What do have a8 a final re of cost
with this kind of schedulet you e

Mr. STaveNs. $263,000.

Mzzps. $263,0001
Mr. Yes, sir,
Grugenin Messe Hiw mmch dowelart ! e ety ore
x . We will have, some over

believe we can transfer. We have been ubdbythedﬂ)umggoﬂeo
mminumau,ooomu,owmdﬁonmmchouldaﬁmm
to $4,000, and at the end we should have $3,000 to $4.000

Mr. Ricaraax. We have $263,000 authorised. It will be axpropn‘-
ated for fiscal year 1977, that is beginning October 1. From August 1.
to September 30, we have $165,000.

Colgnnmm Mexns. If we were to agree .on some additional:
Would we be able to finance it, say, beginning in November?
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Myr. Ricuruax. In order to do this, I think we would have to make
some shifts, either terminating them earlier or combining——

Mz. StzvENs. Or else we could go some into consultants.

n Mezpse. A person could be hired as a consultant, then,
to work on the final draft?

Mr. Stxvexs. Yes, we had kind of anticipated and planned for s per-
son—not named on here, an editorial person who is not familiar with
what we call American Indian Policy Review Commission Indian
ja ho would come for a month and a half just to read it
and make sure that it reads for the general public. .

We provided about a month and a half for that so that is in there.
That is & part of that $6.500. .

Col an Meeos. A number of us are impressed with a very
objective, constructive critique which was done on the third quarter
report of Task Force No. 1.

e would like to see that person involved in the beginning, prob-
ably acquainting himself witie what we would be studying, starting
on November 17.

Mr. Stevens. Yes, sir. If that is Mr. Wilkinson, we had already
planned to do that.

Congressman Mrros. Mr. Wilkinson ; yes.

Mr. StevENs. It is either him or a fellow from Brookings Institute.
We thought one of those two would do that, and we have provided for
it.

Congressman Mxzpe. All right.

Mr. Stevexs. That would%e part of the consultants. Possibly he
could function in the capacity, too, of doing some of the editorial work.
Idon't know that for sure. .

) n Mzzne. Mr. McNickle who is & very good writer is go-
ing to do an histaric overview !

r. STEVENS. Yes, sir. He is doing approximately 100 pages, and
that will be in one of the supplementary parts of the Commission ma-
terial. Then, in the front part of the format. he will do a summariza-
tion of that which will be about 15 or 16 typewritten pages, or 8 or 4
pages in the large book size. .

n Mzzpe. Do you envision the kind of report which will
have concise statements of recommendations, which 1s probably the
thirig that will be read by most people?!

Mr. Stevexs. Yes, sir.

Congressman Mrros. Which will fairly summarize all the recom-
mendations that are ultimately made?

Mr. STEVENS. Yes.

Congressman Mezps. The reason I am having to ask all these dumb
questions is I haven't had time to get throngh your book.

Mr. SteveNs. On paﬁe 20, g:rt 1, will be the summary of the findings
and recommendations. I think that is after the table of contents, pref-
ace, and foreword. This is the most important section of the report
and should state the major elements of the Commission report orgs-
nized by subject matter and %0 on.

If written and structured clearly and concisely, it will Frovide the
Commission’s audience with a functional tool which readily identifies
the essence of the final report. It would be the theme of the Commis-
sion report, in fact.
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. Congressman Merxns. That looks pretty good to me. I am just glanc-
ing at it quickly. So that will actul’ily be structured in such a fashion
as to cut across the task forces, and not necessarily to follow them.

Mz, StzvENs. Yes, sir.

ssman Meeps. I think it's got more logic in structure in the
presentation than to follow definite task force lines.

Mr. Stxvexs. Yes, sir.

Mr. Kicxinaamn. There were some other elements, of course. In
section 2, the breaking down of several paragraphs about responsi-
bility and the way the task forces were set up.

One of the things we discussed, as a ibility of an easy way to
break it down, is by subject. If we break those down and have elements,
we can restructure in whatever manner is most convenient according
to the wishes of the Commission members.

Congressman Mrzos. Do any of the other Commissioners have any
questions or suggestions?

Commissioner Wrrrecrow. Ernie, I would like to ask you some
questions in regard to utilization of consultants. On page 7: Continua-
tion of personnel to continue the operation; the editorial staff layer;
analysis and evaluation ; scheduling and review—are the salaries for
these personnel figured into the consultant requirements on page 381

Will that carry us through? Is that the money that you planned to
carry us through to the completion of the report ?

Mr. StEvEns. Yes. On page 38, that gives kind of a summary.

Commissioner WrrTECROW. This, then, is your staff consultants, your
clerical support staff, your alternate research aides, that is basically
where these salaries are going to be provided

Mr. Stevens. Yes, sir. And we have already mentioned Mr. Wilkin-
son and a possible editor. That is under the consultants.

Mr. Kxcxinesmo. You might also take a look at page 41—the pro-
fessional staff. We have laid out—it might be a little easier to see—
from October to January, the professional staff that might be working
on the analysis and breakdown.

Commissioner Warrecrow. Max, who is Jamieson !

Mr. Krcxinonizp. Winona does the entries for our books. When I
first, reviewed that, I thought it was my name that was last.

Commissioner Wrrrecrow. That is what I thought, too, when I first
looked at it. I kmow this may be a little bit early in discussing this,
but I was wondering : What kind of plans are you making to gear down
insofar as i uipment and turnback ! .

Mr. STEvENS. aex(lRlchtman will be in charge of that. That is the
reason why he has to turn out the lights. He will be in charge of trans-
f:rr‘ilqg materials to the General Services Administration, and to the

rchives,

The Commission might consider the gssibility there is a new wing,
I think, at the Library of Congress. Maybe we would want to talk
about some of these materials being there, if they are as good as we
think they may be. .

Mr. Ricamuax. Commissioner Whitecrow, we have already begun
the process of returning equipment and office furniture, even some of
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“the office space that we have received from the House Administration
Committes. -

That is an on-going process as we gear down.

Commissioner Wxrracow. That is not declared surplus snd
wouldn’t be available for some Indian organization to requisition?

Commimmionsr Wirtsosm s am always | king for something

oner WaITECROW. I am always looking for ing to
fill my office as long as I can get it on the requisition basis.

Mr. Havri, I am not 0 sure that under the Indian Reorganization
Act there isn’t provision for that.

Congre Mxxps. Further questions or suggestions?

Commissioner D1ar. I guess you want the Commissioners to stay
within this budget here? I saw that somewhere.

Commissioner Bruce. Ernie, can you tell us what is happening as
far as job placement, as far as the Commission is concerned, for those
who have been terminated t

Mr. Stevens. For the staff people—I guess it would depend on whom
they are working for. The Feop ° whoﬁve been working for me are
placed—they placed themselves.

Mr. Ricntaan. We have set up a job bank, and have been trying to
do everything we can to help place people as soon as they are termi-
nated from empl‘?ment. A lot have left Washington and gone to
California or out West.

‘We have been working with the—in some cases—former professional
staff on the Commission that are now elsewhere.

Mr. StevENs. We have two staff people sitting up there who work for
Senator Abourezk.

Commissioner Bruce. Are you giving them recommendations and
that sort of thing ?

Mr. STevENS. Yes, sir; whether they need them ornot.

Commissioner WHrrecrow. I think that is what we are all concerned
with because each of these persons have taken up a portion of their
life to devote to this particular activity. We really need to give them
all the support that we possibly can—including yourself and includ-
ing ourselves insofar as sceking new employment.

But from the standpoint of assisting all the personnel in relocation
OE' l:"t seeking other job opportunities, I think we should make every
effort.

Mr. SteveNns. We have had a certain amount of hard time because no
matter how you look at it, everybody knew that they were going to be
employed for a year but, somehow or other, a lot of people wanted to
stay.

At one point we counted people—out in the field, consultants, and
everything—up to maybe 180 people and geared down to 22 in the space
?}f] 4ggdays. Of the 180, about 170 thought they were going to be one of

e 22,

Commissioner Warrecrow. I don’t know how much work it would
be but personally I would like to have, and I haven’t seen it in any of
my material yet the names of everyone that has been involved in this
whole process, along with at least their last known mailing address,
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because I would like to send each one of them a card of thanks for their
efforts. I am sure some of the other Commissioners would like to do the
same.
Mr. Stevens. We will send you those addresses.
Mzzns. Any further questions or suggestions? Does
that finish the staff report then {
g:ngreum' &m&uhe hing further, the Co
n re is nothi urther, the Commission
stands adjourned. e ’
[Whereupon, at 4:30 p.m., the meeting was adjourned.]




MEETINGS OF THE AMERICAN INDIAN POLICY REVIEW
COMMISSION

SATURDAY, SEPTEMBER 25, 1076

Axericax INpiax Poricy Review ComMission,
Portland, Oreg.

The Commission met, pursuant to notice, at 8 a.m., in the Bonneville
Power Building auditorium, 1002 NE. Holladay Street, Portland,
Oreg., Senator James Abourezk (chairman? presiding.

Present : Senators Abourezk and Hatfield.

Staff present : Tony Strong. .

Chairmnan Anovrrezx. The Amercan Indian Policy Review Commis-
sion meeting will cone to order.

I would ﬁke, first of all, to welcoine and acknowledge the presence
of a member of the Commission, one of my colleagues in the Senate,
Senator Mark Hatfield of Oregon.

I will make an opening statement and then turn to Senator Hatfield
for a statement.

This Commission is meeting here today because there are very grave
probleins concerning one of the great resources of this region, and in-
deed of the Nation as well.

The fishing resources in the Northwest have been depleted over the
years, and perhaps the major cause for that depletion is Federal ac-
tion in the form of dains in the Columbia River and its tributaries.
Those dams have had disastrous effects on the salmon and steelhead
runs.

Federal action has also been important in another way. More than a
century ago, this Nation made treaties with the Indian tribes of this
region. Those treaties were backed up by the honor of the United
States. One of the solemn promises in the treaties, that I am speaking
about, was that the tribes and their members would be able to continue
to fish at their off-reservation site.

The Federal courts have now interpreted those treaties and have
found that they guarantee the tribes the opportunity to take up to 50
percent of the fish which would pass those sites after accounting for
escapement.

The point is no longer whether Judges Boldt and Belloni were right
or wrong, although most experts in Indian law expect. those decisions to
be interpreted that way ; the point now is that we have a problem of al-
locating & rapidly diminishing resonrce.

We are here to listen and to learn the facts. We want to hear from the
Indian tribes and also to listen to the non-Indian fishermen, both sport
fishermen and industrial fishermen, who have deep interests in this
situation.

(151)
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Now, there is one voice which cannot speak here, but which I hope
all of our witnesses will spenk for, and that is the voice of the riversand
the resource itself.

Conflicts between the two factions that exist are never pleasant, and
many of my colleagues in the Congress believe that the conflicts here
can be alleviated by focusing on the resonrce and not on the factualism.

Accordingly, I hope that the witnesses today will speak, among
other things, to the problem of iinproving the resource with which we
are concerned. .

As I said at the beginning of this statement, Federal action has had
amajor iinpact on the fish resource in this region.

Since depletion of this resource is a result of Federal action. my
colleagues and myself are committed to requiring the Federal Gov-
ernment to do what it can to rehabilitate this sonrce.

Now, hopefully the fishing industry and sports fishermen will then
be able to find fishing in abundance, that at the same time the people
of the United States will honor its commitments to the Indian people
who gave up their most precious resource, their lands, in exchange for
the very solemn promise given to them by the Government, the promise
of nlllocating fishing rights to the tribes to whom those promises were
made.

Now, today we will hear from witnesses who represent each point
of view. I look forward to hearing the views of all of you, with the end
result of reporting my findings back to the U.S. Congress, with action
as quickly as possible.

I want to turn to Senator Hatfield and ask for his opening state-
ment now.

Senator HatrreLp. Thank you very much, Mr. Chairman.

First of all, I would like to express my appreciation for your travel-
ing to Oregon for this hearing this morning.

Fishing and wildlife. as you well know. are among onr most im-
portant natural resources here. and yonr willingness to conduct & hear-
ing of the American Indian Policy Review Commission here in Ore-
gon to hear the views of citizens concerned with the management of
these resources and the issue of special Indian treaty rights will result
in a record that will be useful to all member's of this Commission and
to the Congress.

The controversy over Indian fishing and hunting rights stems most
recently from court decisions in Oregon and in the State of Washing-
ton. as well.

The issue itself, however, is a natural one. Other ~ases have been in
the courts of Montana, Idaho, Minnesota, Michigan, and Wisconsin.

These court decisions have songht. to clarify the issue of who has
what rights to which resources, but they have led, in some instances,
to confnsion and frustration.

This is due, at least in part. to the complexity of the issne itself.

Treaties which have been interpreted to guarantee a given per-
centage of fish in particular areas can be difficult for a State manage-
ment agency to administer. '

For sport_and commercial fishermen, these interpretations may be
viewed as additional restrictions on an already diminishing resource.

For Native Americans, failure to vigorously enforce the court de-

15,



153

cisions may be secn as one more failure on the part of the Government
to live up to its legal commitments. .

Thase varying perspectives of the concerned parties often lead to
oonfrontstion in and out of the courtroom rather than cooperation in
resolving the basic resource issue.

Each of the groups interested in access to the wildlife should have
at Jeast one gm{ri: CODMNOR : £0-intrease the redource for all users.

The Feders] Ge t has & major responsibility in this area for
our coastal waters. The Congress has lgialation to create a 200-
mile economic zone over whieh the Federal Government can exercise
jurisdiction over the fisheries resource.

This law will take effect if the Law of the Sea Conference is not
successful in resolving the issue in the near future, .

The Federal Government can and must also do much more to in-
crease the resource base through more vigorous fish hatchery and
resring programs. . )

For many reasons, including the construction of dams for power,
navigation, and flood control, the resource base is declining and this
trend must be reversed.

It is my hope that this Commission will be able to make positive
and constructive recommendations to the Con, and to the Ameri-
can people to resolve the conflicts relating to Indian fishing and hunt-

ts.

|.n§ mn this hearing will be useful in the process and I am grate-
ful to those who have appeared here this morning to offer testimony,
and for making the contributions that I know they will be making.

Mr. Chairman, welcome to the State of Oregon. I do recognize that
you had to make a decision between goins to South Dakota and Ore-
gon. I think you have made a wise one and an obvious one.

Chairman Arourezx. Thank you, Senator Hatfield.

I should make it clear, before we begrin with the witnesses, that I am
here at the request of Senator Hatfield and Senator Packwood.

And Mark Hatfield, if you see my arm hanging limp, you will know
exactly why I come to Oregon instead of South Dakota today.

The first witness will be Jack Steiwert, Chairman of the Fish and
Wildlife Commission, and his people who are going to accompany him.

STATEMENT OF JACK STEIWERT, CHAIRMAN, OREGON FISH AND
WILDLIFE COMMISSION, ACCOMPANIED BY BEVERLY HALL,
OREGON ATTORNEY GENERAL'S OFFICE; AND JACK DONALD-
SON, DIRECTOR, OREGON FISH AND WILDLIFE COMMISSION

Mr. Sterwert. Good morning, Mr. Chairman.
I have with me this morning on my left, Beverly Hall from

the Oregon Attorney General’s Office, and on my l'?ht is Director of
the Fish and Wildlife Commission in Oregon, Dr. Jack Donaldson.

Chairman Asourezk. I would like to welcome all of you to the
hearings,

Mr. Sterwert. My name is Jack Steiwert and I am chairman of the
Oregon Fish and Whldlife Commission.

I have been asked to read the following statement by the Honorable
Robert Straub, Governor of Oregon.
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Governor Straub regrets that other commitments prevent him from
being here today in person. . .

And incidentally, I might point out at this time that this statement
has been revieweg by the Attorney General, Lee Johnson, and he
approves it in its entirety.

STATEMENT OF HON. ROBERT STRAUB, GOVERNOR, STATE OF
OREGON, AS READ BY JACK STEIWERT

The subject of Indian hunting and fishing rights is one which is
causing an increasing number of problems for the State of Oregon,
and we welcome the opportunity to discuss these issnes here today.
Oregon certainly supports the legitimate aspiration of Indian tribes,
and is anxions to accommodate them.

We recognize that Federal court decisions have held that certain
Indian tribes have federally protected treaty rights to hunt and fish.
and we are sympathetic to the desires of Indian tribes to adhere to
their traditional values.

However. we also recognize our responsibility to conserve our eco-
nomic and natural resources, and to enable our non-Indian citizens to
have the opportunity to share in Oregon’s fish and wildlife resource.
We hope that you will not be unsympathetic to this concern.

While the Federal Governmmnent has to some extent recognized its
obligation to provide mitigation funds for dam losses, it has generally
igmored its responsibility to share in the costs that result when a
State’s natural resources are delegated, by Federal court decision, to
Indian tribes claiming federally protected treaty rights.

This is particularly unfortunate in light of the fact that most State-
financed fish and wildlife programs are paid for out of the license fee
of non-Indian citizens and State taxes.

Oregon has only two federally recognized Indian tribes living on
reservations established by Federal treaty.

These tribes are the Warm Springs and the Umatillas. which are
sometimes referred to as the Columbia River Treaty Tribes.

The State does not attempt to regulate hunting and fishing within
the boundaries of their reservations.

Althongh regulation of the off-reservation commercial fishing rights
of these Columbia River treaty tribes has been the subject of consider-
able litigation in recent years, we are hopeful that these matters will
be resolved in the near future, so that both the States and the Colum-
bia River treaty tribes will be able to concentrate their efforts on
angmenting the resource rather than the court record. Because this
matter is now before the Federal court, we do not wish to testify
further on it at thistime.

What we do want to discuss with you here today is the fairly recent
and increasingly complicated question of the State’s jurisdiction to
regulate hunting and fishing by terminated tribes.

Ve view the hunting and fishing rights issue as merely one mani-
festation of a mounting legal challenge by terminated Indian tribes
to our State’s jurisdiction over its resources and its citizenry, and
although our discussion today will focus on hunting and fishing, we
ave also concerned with the precedent for other areas of State juris-
diction which are foreshadowed by this issue.
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Yon no doubt recall that in 1954 Congress adopted a policy of ter-
minating Federal supervision and guardianship over many Indian
tribes. The idea was to put these Indian people on an equal footing
with non-Indians, and to speed their assimilation into the general
citizenry.

In Oregon. the terminated tribes are the Klamath. the Confed-
erated Tribes of the Grand Ronde Community. and the Confederated
Tribes of the Siletz Indians. and about 60 individual tribes.

Senator. I believe vou have a list of the 60 individual tribes, and I
will not recite them ail.

A recent decicion of a Federal Court, A'imball v. Callakan, holds
that the Klamath Indians still have, by treaty. an exclusive right to
hunt and fish on their former reservation, despite the fact that they
sold their lands for several million dollars.

The former Klamath Reservation of approximately 1.2 million acres
at the time of termination. includes the Klamath National Wildlife
Refuge and some privately owned land. which. under the court’s deci-
sion, may now be used by the Klamaths for hunting and fishing.

The K'lamath case hns inspired other terminated tribes to claim that
they have the right to unlimited hunting and fishing on Federal lands,
and even on lands owned privately or by the State.

The Coos. Lower Umpqua. and Suislaw Indians have issned an
“Earth rights” declaration listing what thev maintain are still valid
treaties or ngreements. and adopting their own hunting and fishing
regulations.

They claim these rights cover most of the land from Tenmile Creek,
which is north of Florence. to Coos Bay. and inland to the Coast
Range, as well as seaward to 12 miles.

In a like manner, the Upper "mpquas have issied & tribal wildlife
management plan covering a similar area. All of these groups have
announced their intention to disregard State hunting and fishing
regulations.

These tribes. which were terminated at the same time as the
Klamaths. in 1954, can be layving the basis for a suit in Federal court
to establish that their hunting and fishing rights survived termina-
tion, based on the Ninth Circuit’s decision in Aimball v, Callahen.

If successful. these rights will affect several hundred thousand
acres rich in fish and wildlife, and much of which is privately owned.

In addition. some of the other tribes which were terminated in 1954
may claim to have some remaining hunting and fishing rights on the
original Coast Indian Reserve of 1.4 million acres. an area which
covers a large portion of the remainder of the Oregon coast and in-
chides seven major salmon and steelhead producing rivers,

Altogether. the former reservations of terminated Oregon tribes in-
cluded slightly over 6 million acres and many of our coastal streams.

Moreover. unlike the Columbia River. these coustal streams simply
cannot support a connnercial fisherv by Indians or anvone else. Gili-
nets stretched from bank to hank can decimate an entire run of fish.

Obviously. we are headed for a serious confrontation which this
Commission could help avert hy recommending necessary Federal
legislation to compensate the tribes for uny valid rights which may
have been taken from them. - )
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Ankobligltion owed to the Indian people is a national one and
must be so ized. It cannot be satisfied so(lfly at the expense of
State resources and the non-Indian citizens residing in the State.

The creation of ial rights for a small group has lead to resent-
ment by the rest of the citizenry.

I believe it is extremely important to future relations between the

Stats of Oregon and its terminated Indians that legislation affect-
ing this State does not become a vehicle for the limitation of State
jurisdiction over huntini and fishing by terminated Indians.
. The State of Oregon hopes that this Commission recommends leg-
islation which will further the legitimate aspirations of our Indian
people while recognizing that any hunting and ﬁslun% rights which
survive termination, must, in fairness to the resource and to the State’s
non-Indian citizens, survive in the form of a claim against the United
States for compensation.

Mr. Chairman, that concludes the statement by Governor Straub.

If there are any questions, we would be happy to try and answer
them for you.

Chairman Asovrezk. Thank you very much.

The first question I have to ask you, is it the State’s position that
when termination occurred in 1954 of all of these tribes, that that
automatically terminated the treaty obligations of the United States?

Mr. Stexrwesr. I will refer that question to Ms. Hall.

Ms. Hars. Well, that is the Kimbdall v. Callakan decision that said
it did not terminate the Klamath Treaty hunting and fishing rights.

We have no decisions on any other tribes.

Chairman Apovrezx. What I am asking is your State’s position.
Weknow what the court case said.

What is the State’s position in this matter !

Ms. Harr. We don't know because of the court decision.

Chairman Asourezx. You don’t have a position or you do have a
position—which one

Ms. Hawr Our position is that we don’t know whether the Termina-
tion Act terminated all of their treaty rights or not. But if it didn’t,
with t to hunting and fishing rights, then we think that this
matter should be settled by setting up some kind of a claims commis-
sion like the Indian Claims Commission or some other mechanism.

We feel that Congress should set up some kind of mechanism to
determine whether they have any remaining treaty rights. And if
they do, then they should be compensated for them. _

airman Amsouneex. That is what I am trying to find out, what

your pIolition.ia.

As I take it, from your answer, you are saying that your position

is they hamn tofnnin&ed, themfoll;e, their treaty rights are ex-
ingri erefore, Congress ought to pay them.
Haw No; we don’t know.

Chairman Asovrezx. Excuse me, if you would let me finish my
statement.

In other words, your position is if the treaty rights were termi-
nated, then the Congress ought to compensate the tribes for those
extinguished treaty nghts.

Now, is that your position?
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Ms. Hawn Yes; and further, if they still had treaty hunting and
mﬂ. ights—I am speaking only of terminated tribes—then Con-
gress d buy them out and settle the matter.

I think that would be the fairest solution for the Indians and the
non-Indians. .

Chairman Amsourezx. Secondly, mr tion is: If they do have

rights that are still viable, ose treaty rights should be
%ﬂt by the Government. )
then if the Indians don't want to sell their treaty nihts!
Ms. Havw. I suppose that is a problem Congress is going to have to

It is a repregentative democracy. ’

That is going to be one of the Emblemt. Many of the Indians have
said they are not interested in hunting and fishing. Many of them
have said they are so——

Chairman Asourzzx. Let me ask you this: If the Federal Govern-
ment recognises its obligation to the Indian people, as a result
of the very solemn and grave promises that the Government made 100
years ago to the Indians—I don’t know that anybody in this State
or this country wants to take our promises lightly. I don’t think they
do. Maybe do, but I wouldn’t think so.

If we decide-to fulfill those obligations to the Indian people as a
result of those treaties, and if we desire—I am talking about the
Federal Government—to afford some protection to the non-Indians
in this State, who also feel very strongly that they heve fishing rights
of their own: What is your position, your comments, or your views on
what you think the Government t to do to try and satisfy both
sides? What should happen !

Dr. Donavoeox. I am Jack Donaldson, director of the Oregon De-
partment of Fish and Wildlife.

Senator, this is a strictly economic question. I am sure you appreci-
ate the position we are placed in to answer that at this time.

We have enurhmeS' these thoughts. We would need some time to
think this through very carefully—the position it puts us in. °

‘We do understand that the jurisdiction over fish and wildlife man-
agement is a State ibility.

The complexities that we have stated in our statement, as the posi-
tion of the was brought on by a proliferation of these extended
rights after termination. It presents an extremely complex problem
in fish and wildlife management.

Inmsumyoumafpucimthtt.SoIwouldnkthatwebogivon
time to consider this. I would hate to commit at this particular time
on thl:t direction. Our, position is that we want to work with these
peop:

I think our record is very obvious in the case of the Columbia River.
VZ:bllnve very carefully separated this today. We want to solve ‘tih:(t’
problem, izing existing reservations, existing treaties, an
give a fair mﬁ equitable proportioning of that run so we can get back
to the business of good t.

I don’t want to be put in tﬁ:]t position over the entire State or piece-
byipieoe if we can possibly avoid it.

think there are solutions.
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We want to mest with the people. We are openminded, but we do
maintain our right to regulate these fisheries.

That was more of & position comment than an answer. I am sorry.
it i hanutim.i;.u n‘htihlat wuﬁlw o
itisa oom)| am sure you want to un-
duub':znnt{’dnviowonthomnrtoit.

I am given to understand that you have just coms into the job of
Director of the Commission. Ts that correct

Dr. Doxaiosox. That is right, sir.

Chairman Asourasx. Have you had a chance yet to meet, as s
Muﬁ::ﬁoft'ho&h,withtholndimtﬁbuthnmlmor r

ves
. Dowarosox. I came into the the 1st of August. I have
spent 75 percent of my time on Indian relations. These have been al-
most 100 percent on the Columbis River because of the magnitude of
that problem. And they are setting regulations on that river d
August and September that are very important to Indians, as
" recognise that £ litigation in United States
i we are in & position of litigation in Und v.
Oregon, and I have spent considerable time and will continue on a very
ponomtlh?.m on one type of relationship with these peopls to try to

ve issue.
I will do likewise, where necessary, with any of the other grou
mﬁwm{ﬁmmmnmmwﬂmmnwhubm i-
T vy ourago. 1 fotat w arsmaking progras
am weare
mxmmmmmwm ve had with the In-
dian tribes: Do they consist of trying now or have you met with the
view toward trying to solve it in the future—trying to come to some
kind of agreement! What has the direction of those meetings been?
Dr. Doxaroson. I am getting some legal help here. Excuse me for

ﬁ:mmwlthhdsmmuﬁpﬁmugupw
We are would say again, very substantive

tions that I wi“lfﬁndwnlnt%nLWen?notlookium
term

' .

T think before m'ﬁnmﬁ'v"ﬁgh going to have to
W are Ve
Tit licu‘ilé

|

give Bonneville a little money for a pu ress system.
Mr. Sricwaar. Perhaps the same person that covered the Carter-
Ford debates has——[Laughter.] '

mmmur.mmwmmh&:

for a power rate increase. : \
Chairman Asovxzsx. What I am thinking of, Dr. Donaldeon, is
this: That there is going to have to be a pretty complex process to be
in order to resolve this. I am brand new to this issue.

problems there. .
As chairman of the Indian Affairs Subcommittee and of the Ameri-
can Indian Policy Review Commission, it is an issue that I am going
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bhntodulwithulm&uluninthmpoﬁtimlthnmpon—
sibility I have to undertake. I can’t avoid it one way or the othar.
I just want to throw out a couple of ideas to you, that whether or
not mhmﬂhru::llhiwith is issue or familiar with issues of
conflict in general, I the same principles mi ‘5?:1-’ .
It appears that we have two immovable factions to this particular
oconfliot, and it was not about by either side.
It is not the fault of the ibes, it is not the fault of the fish-
ermen, and it is not the fault of the State of Oregon. Now, I would
hope that eve, can recognise that. I would hope that everyone can
B st o1 oy B seven i 1, and Shan from that basi,
viewpoint even i agres t, i
to work toward a solution. :
ow, I consider the responsibility to be that of the Federal Govern-

In the last it was the Federal Government who took the land
away from the and it was the Federal Government's idea to
write a treaty. It wasn’t the Indian's idea. They were happy. They were
ontthlnmkingllivinfthebutnythoyknowhow, without dis-
turbance on the part of the Federal Government. But it was the

|

Government'’s ides, not theirs.
Idon’thowifthonhmybodyliﬁn&:dnywhouthutim
recommended that the Government write kind of s tresty with

the Indian people. So you certainly cannot lay it upon  in
today. You cannot lay the on them, and can't visit

the sins of the fathers upon their sons and daughters, is no way

- we can do that. I'm not sure that even the Bible would go that far.

s-nmmmm.nm%c.m.

Chairman Asouvmazx. We ask God. I will speak to Governor

OsmrwhenlﬁhcktoWuhinﬁo:

But it really boils down to this, there is no way to escaps the

responsi 'bilityontblputofthel‘cdoanovemmtforwwthy

did 100 ago. It is a continuing government. And what was

lived. t:ythoGomnmtintboMcmwry,lthmk' must be
L today. .

_But this promise by the Government 900 years tolllof"ixhn

3 -]

Sowh.tlmnminghthio—thilhjud:miduwhxﬁwnldb
open to revision, & or response of any kind—that perluskthe
State conld take the lead in this. I would hope you might be to
do this, really set up s representative group of Indian tribes and a
representative group of both sport and commercial fishermen and
undertaks negotiations with each side to determine how the fish re-
source is going to be both conserved and increased in fact.

And then when we come back from such a meeting with recom-
mendations on how this thing can be resolved and tell the Federal
Government how it then should fulfill its responsibility, whether with
additional money, with encouragement for such an agreement or what-
eAv:rintwonldaau:lh:omotgutyouwoult}workyournyontofthi&

] nndu-nmd_ controversy here, if it gets any worse, you are
gomg.tobeeomehhsomeoftharmrutionsinSoztthkoZ:.You
are going to start shooting at eacl. other, if it has not already hap-
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thing to go through hsvegonet.hroughxt.

Solwgn.ilju that out as » ion. I would like to hear
comments from all the witnesses on that kind of an idea or any other
kind of an idea.

Dr. Doxarosox. I assume that was a statement, not a question.

CMmmAmItmtmt,mdxfyouhnmym
ments on it, please feel free to make them.
DrDonumWemmympomntothooommt,urupon
n'%“m“m lizlund like to do it.

° our we i

Asouvnmzx. I am ad this to the State witnesses

here. I don’t know that anybody else accomplish that kind of a
role or it. I don't thol?edenl Government can
that Ignnmoonld.lthinkxtwmldbemon to the
mediator representing ofthae:hm-

Ms. Hazs. Senstor, I see no problem in the State doing that with its

ueognindlndimtnbu'l‘lntuwhstwosuulhngsbontdmng
But I think that the Federal Government is going to have to some-

how clari theponhonof terminated tribes.
We don't know what nghhmlthubeondmdodi.

ocourt decisions, and kind of left it open. You have had
portunity to read the on the various termination aots,
md?ongn- t it was politically a hot potato and decided not
to discuss the hunting and fishing rights issue—and it has been left
tlnnboth State and the Indian tribes

&
:
il
’é

ChnmmAwthsm’trsdallofthsthhguhﬁon,ht
I don't believe—maybe you can correct me if I'm in this—that
the Government said thtwynghumnmmduanmlt
of termination.

Ms. Hazz. The Government very Jeft it open. I read the
thunnpontheKhmsthT ct. I have not read them
on tribes outside of Oregon.

But Senator Watkins ulhdabonttheponblhtyofbumt.hm
out. The author of the Klamath Termination Act, in Public Law 83~
980, said that that was possible under the law as it was written and

t Wocrber valeoas, | hink Senator Watkin, pointad out that they

were kind of leaving it open—Ileaving a problem for the States to deal
Thea the Commissioner of Indian Affairs, Mr. Lee, said, “Well, it is
our intention to just sort of not touch the matter.” And yhndof
went on to other matters and just left it open.

Now we have a court decision on that particular group, but it dossn’t
nlnthopmblnnforthusuhorthoothersuhsmthurmmud

tribes.

Chairman Asousmex. Do you think, as a result of that decision the
oourtm’l'mdo,thootherurmmtudtnbu still hsvethurtmtynghu
in
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Ms. Havs. The other treaties are different. The legislative history is
diﬂomt.l{mquinlmkwlyofthosuhof

Chairman Asvommsx, determination isn’t different, though.

Ms. Hawi. The fact of termination is not different. The background
is different, and there certainly is a precedent. )

Chairman Asouzssx. So it would follow logically, to me, that if the
oourts were to decide on every other termination case, that they would
say the treaty rights were not extinguished. They have al st 2
precedent in one case, haven’t ]

Ms. Hats. Yes; and that is where I think you have a problem. In
thocuoofthewindtﬁbuwhiebhnmmumdnyh.n_a
Jand base, and in the case of the terminated tribes, they have sold their
lands. So you are talking about giving them rights on somebody else's
land and it is not even always the Federal Government’s land. In many
cn.,mofthtlmdil&rintdyowmd. .

Chairman Amoumxzx. Well, I think we are not here to decide the
case todsy, but it would seem to me that whether or not the Indians
have s0ld a great part of their land doesn’t have much to do with it.

The fishing rights were given in return for land that was given to
the Government and thereafter opened to U.S. settlers. So whether
or not the Indians owned any lands has little to do with fishing rights.

M&Hmlmpeetfullydinmltmtome,iflowud.afho
of land, I have the right to fish on it under the State law, and if I sell
* that land, I don’t have the right to go back and fish on it again.

I understand that where you have a treaty, you have a different
eourtinurpmtia&:atm point is that it just doesn't seem fair to
the people who buy land in good faith.

Maybe it is the law, but it doesn’t seem to be fair to a person who
goes out and buys his land, or to someone who sells his land. It doesn’t
seem fair to me to sell a piece of land and retain a right in it.

Chairman Asounzzx. hap with the U.S. Government all
t,hloi time—to maintain the mineral rights on every piece of land they
sell.
torminated Tadhuna b o matter wes afs apen. Congroe T Bk,

m n and the matter was Joft open.
really just kind of passed the buck at the time.

Chairman Asounzzx. Well, that is Congress responsibility, that is

right.

Ms. Haw. They didn't clarify it. The Indians brought it up on
many occasions: “What about our hunting and fishing rightst Do we
have them or don’t wet”

And nobody answered their question.

So now the court is answering it for us, and it iscmﬁngprobloml
:!ut didn’t need to be created if Congress had taken care of it at that

ime.
. Chairman Asounzzx. Of course, there are many things in this whole
issue that were not fair—a great many things were not fair—but aren’t
we also talking about the total question of off-reservation fishing
rights in the first place! We are not talking about on-reservation
rights. anyhow.

Ms. Havs. No;not at all.

Chairman Amnunzzx. So it is all off-reservation.
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Ms. Hawv. No; I think you misunderstood. We have two situations
here in Oregon. The Columbia River Treaties say specifically that the
tribes have the right to fish off the reservation in their usual and ac-
customed places in common with the other citizens.

Chairman Amourezx. Right.

Ms. Hau. No other treaties, in this State at least, say that. We are
not talking about treaties which specifically provide _.r off-reserva-
tion fishing rights; we are talking about treaties such as the Klamath
treaty which says the Indians have the exclusive right to fish on the
reservation. But there is no longer a reservation. They sold the lands
and were paid for it. Now the court says that they didn't sell their
imnti&g and fishing rights, they weren't paid for thos:, so they still

ave them.

So our position is they were not paid for them, and the fair thing
to do, sinmy no longer own the lands, is to pay them for it. It clears
up the land title, for one thing.

It leaves a difficult situation. We are not talking about the off-reser-
vation fishing rights specifically given in the Columbia River 'l‘r«.tal
Senator Hatrxvo. Is the ion not also one as to the Klama
termination of 1954 that such hunting and fishing rights were retained
by those w}xo were enrolled at the time of the termination or those in

perpetuity

Havt. This has been decided now. Since we Iast discussed the
Klamath Termination Act, we received Judge Solomon’s decision. In
fact, I have an extra copy here I would be happy to give you.

It says very clearly that the right applies to descendants of those
memberson the tribal roll.

Senator Hatrmxip. So in perpetuity, that makes the problem even
more complex. As I understand it, if you were dealing with those who
were enrolled at the time of termination, you would have perhaps an
easier way to try to negotiate some kind of a settlement.

_ But as I understand the court case, there is talk now about thess
rights being retained in perpetuity by the descendants of those, as well
as those enrolled at the time,

Ms. Havy, That is correct.

Senator HATrxLd. Am I correct

Ms. Havw. I will read you the paragraph:

1, therefore, hold that the rights of the Klamath Indians who bunt, fish and
trap free of State regulations extends to the descendants of persona on the 1087
final tribal roil.

Basically, the tribe determines its own membership, so it is whoever
they say is a member of the tribe.

Sensator Hatrmewn. Those living today can negotiate away the rights
of their potential descendants.

_Ms. Hawv. It could be done. You could have a class action that would
ggng.everyone. You could structure an agreement that would be legally

inding. .

.. Senator Hatrxwn. But it doesn't give a more complex problem than
if we were dealing strictly with——

_ Chairman Apourezx. I wonder if we could have those decisions put
in the record !

Ms. HaLL. Surely.

[The decisions referred to follow :)
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[] IN THE UNITED STATES DISTRICT COURT
] FOR THE DISTRICT OF OREGON
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” SULOMON, Judge:
» Plaintiffs, five Klamath Indians, brought this action
® for™h declaratory judgment and for an injunction against the
» director and members of the Oregon Game éomlulon, now
3 known as the Oregon Fish and Wildlife Commission, and the
1 director of the Oregon State Patrol. They sought to prevent
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the defendsnts from enforcing hunting and fishing regulations
against the Indisns on their ancestral Klamath Reservation.
In a wmemorandum opinion dated March 15, 1973, I granted
the defendants' motion to dismiss for fsilure to state a
claim upon which relief could be granted. I questioned
whether this Court had civil rights jurisdiction under
42 y.s.c. § 198 and vhether each plaintiff could invoke
federal question jurisdiction under 28 y.8.C. § 1331 by
showing that the controversy as to him exceeded $10,000.
The Court of Appeals reversed. 493 F.2d 564 (1974). 1t
;oncludcd that there was jurisdiction; and, relying on

Menominee Tribe of Indisns v. United States, 391 U.S. 404
(1968), held that the plaintiffs were entitled to a declara-

tion that they retsined their exclusive treaty rights to
hunt, fish, and trap on their ancestral reservation.

Although the Court of Appeals found thst this Court
has jurisdiction and that the Indians’ rights to hunt,
fish, and trap on their ancestral reservation are exclusive,
the defendants have again raised the issues of jurisdiction
and the State's power to regulate. These issues were
decided by the Court of Appeals. They are now the law of
the case. .

The defendants aslso contend that if the rights of the
Indians to hunt, fish, and trep are exclusive, those rights
must be limited to those Indians whose names appear on the
final roll of the tribe, prepared in 1957. 5

If Congress intended the Klamath Termination Act to
terninate all of the tresty rights of the Klamath Indians
on the death of the last survivor whose nqme appesared on
the final tribal roll, Congress could have so provided in
clesr and unasbiguous langusge. Under Menominee Tribe of

Indians v. United States, 391 U.S. at 413, "'the intention

Page 2. OPINION
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to abrogata or modify a treaty is not to be lightly imputed
to the Congress.’" .

I therefore hold that the rights of the Klamath Indians
to hunt, fish, and trep, free of State reguletions, extend
to the descendants of persons on the 1957 final tribal roll.

Plainciffs do not seek to exercise their treety rights
on lend sold to private owners who prohibit hunting, fishing,
end trepping on that lend. Neither do they seek to enforce
exclusive rights on the remaining lend, most of which is
owned by the United Stetes Government.

They are willing to permit State regulation under the
following conditfons:

"1. The specific statute or regulation
is required to prevent demonstrable harm to
the actual conservation of the game or fish,

i.e., it is essential to the perpetustion of
e particuler species of game or fish.

"2. The measure ia sppropriste to fts .
purpose.

"3, Klemath Indien tribel reguletion for
enforcement is inadequete to prevent demonstr-

eble herm to the sctual conservation of the
game and fish.

"4, The conservation required cannot be
echieved to the full extent necessary by

restriction of hunting, fishing and trapping
by non-treaty sportsmen."

These conditions eppear to conform with the current principles
of State regulation of off-reservetion fishing rights set
forth in United States v. Washington, 520 F.2d 676 (9th Cir.
1975), and Soha v. Smith, 302 F.Supp. 899 (D.Or. 1969).
Recently, the Ceaneral Council of the Klamath Tribe

approved comprehensive regulations for the hunting of game

by Klamath Indians on the former Klamath Reservation. The

plan provides for joint regulation with St;te agencies.
Apperently the plaintiffs want me to approve their

proposal. Although their objectives appeer to be commendeble,
Page 3. OPINION
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I have no esuthority to judicielly epprove their propou.lc.
Neverthelass, I hope thet the Oregon Fish end Wildlife
Commission will epprove these proposels; or if the Commission
is uneble to epprove ell of them, thet the Commission will
meet with representatives of the Klemath Indiens end
promulgete mutuelly setiefectory reguletions for the wanege-
ment of the fish end geme resourcee on these lends.

Within 30 deys, counsel shell prepere & joint etetemant
on the remaining iseuee in thie cese with & time schedule
for the filing of briefs end the preeentetion of evidence.

Dated this /Ot.dcy of September, 1976.

Pege 4. OPINION
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IN TUE UNITED STATES COunr OF M‘I'HE; =
FOR THE NINTU CIRCUIT FEB 26 1974

o
Ji, 8, COURT OF APPEALS

CMARLES E. KIMBALL, STEPUEN L. LANG,
ALLAX LANC, LEONARD O. NORRIS, JR.,
and JAMES KIRK,

Plaintiffs-Appellants, .

- T Ne. 73-1512
. v.
301 D. CALLAIAN, ALJAM L. KRLLY, PAT . oRINION

)
)
)
)
)
J. METKE, FRANK A. MOORE, and JAMES W.
WIITTAKER, each individually, and as a )
mombar Of the STATE GAME COMMISSION OF
TIR STATE 'OF OREGON) JOUN HCKEAN, )
individually, and as DIRECTOR OF THER .
OREGON GAME COMMISSION: and MOLLY )
NOLOOHD individually, and ss DIRECTOR
W THK ONXGON STATE PATROL & oneou )
m DIVISION, )
)

Defendants-Appellecs.

v -

Appeal from the United States Distriet Court
‘ for the Distriot of Oregon

Before: KORLSCM, WRIGHT and KILKENNY, Circuit Judges.
WRIGKT, Circuit Juwdge:

Plaintiffs-sppollents are Klamath Indiana by racial
ancestry and clsim rights undor tho Tresty of Octobor 14,
1864, 16 Stat. 707, which establishod the Klamath and
Nodoc lo_lorvuton in Oregon. Pursuant to the Klamath
Tormination Act, 25 U.8.C. $§ 564-564x, plaintiffa or their
ancoatora elaocted to withdruw frow 'tlio triba &nd have
their {nterest in eribal property converted fato monuy und
paid to them. 25 G.5.C, § s“dﬂ)'.y In ordor to pay Lha.

withdrawing mombors of tho tribe, part of the original
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3
3 tribal proporty wss 80ld, tho groster part boing taken
3 by the Unitod Ststes, It nov forms s psrt of the Wincma
4 Netional Porest and the Klamath Porcst Nstional Wildlife
[ ] Refuge.
¢ Plaintiffs seck s declaretory judgment declsring
T their right to hunt, trsp, snd fish within their ancestrsl
s Xlamath xnétm Reservetion free of ‘Oroqén tish and gsme
s regulations, pursuant to the Troety of October 14, 1864,
1 supra. Thoy slso seek an injunction restrsining defend-
u ] ants, officers of the Stste of Oregon, from spplying- and
u f enforcing Oregon fish and game regulstions sgeinst them
Bi withia the bounderies of the old reservstion.
:.’ The district court denied relief and dismissed
SRR the complsint for fsilure to state e oclaim upon which
. N reiiei cOu.LG DO QTanted. we Xeverse wné grant plaintifls
the declsrstory relief they seeX.
] . ‘ '
0
21
I, *
n
n - .
“' JURISDICTION )
3 .
% At the outset. we note thet the dofendants chsl-
n leige tho jurisdiction of this court snd the district
»n ocourt ovor the subject mattoer ;! this sction. The dis-
2 trict court had jurisdiction if the mhttor in controversy
» exccoded thu sum or value of $10,000, exclusive of inter-
3 est and oosts, snd srose under the Constitution, laws, or
n . . g
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troatios of tho Unitod States. 28 U.S.C. § 1331. We find
jurisdiction. Tho matter in oon.uwcny is tho right to
be froe from statoc rogulations, and the value of thic right
is measured by the oxtent to which plaintiffs’ traaty
rights to hunt and fish would be impaired by state rcgu-
lation. Yodor v. Assiniboine and Sioux Tribos of Port Peck
Indian Recervation, 339 P.24 360, 36) (!‘h Cir. 1964).
Moce lpocl.ﬂ_uuy. ﬂn amount in controversy is
neasured by determining the value to each plaintiff of
the game and fish he would take if completely free o!_ xm-,
lation, less the value of the limited amounts of game and l
fish he could take if regulated Dy the state.  Under
sinilar circumetances this court has found jurisdiction
under 28 U.S.C. § 1331, thereby implioitly finding a mat-

!

tex in eénu-mny exceeding a value of $10,000. Holcond

v. Confoderated Tribas of the Umatilla Indian Resexvation,

382 7.24 1013, 1014 n.4 (9th Cir. 1967); soe‘also Leach
Lake Band of Chippows Indians v. Herbst, 334 7. Supp. 1001,
1002 (D. Minn. 1971). At any rate, we cannot say with “a
1eqal certainty” that tho value of the mattor in oontroversy
is really less than tho jurisdictional amount. City of

Inglewood v. city of Los Andcles, 451 P.24 948, 952 (9th

Cir. 1972).

Iz
[

' THE _TREATY RIGUTS

- The Troaty of October 14, 1864, 16 Stat. 707,
doscribad the bounderios of the Xlamath and Modoc Kesurva

tion and stated that tho.dcscribod tract “shall, until
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otherwise directed by the Prosident of the United States,
bo sot apart as a residence for said Indians, [and) held
and regarded as an Indian recervation. . . ." The treaty
secured for the Indians "the exclusive right of taking
fish in the streams and lakes included in said rescrvation
e s o o In 1956 the district court judgehny inter-
preted this tresty also to provide the Indians with the
axgluaive right to hunt and trap on the reservation with-
out state regulation or oontrol. Klamath & Moduc Tribes
v, Maison, 139 7. Supp. 634 (D. Ore. 1956). . . '
Before deciding if these rights survive the Klamath
hul_muon Aot, we first eo.nudot whether the truty. was .
correctly interpreted to include hunting and trapping .
rights. . .

T 34 peuQuiiet .‘.'gibe v, Unized Stgtec, M) V., 404
(1963), the Supreme Court considered the Treaty of ¥olf
River of 1854, 10 Stat. 1064, which granted the Monomince |
.Ind.hu a reservation in wisoconsin. The treaty made no man-
tion of hunting and fishing rights, but provided that the
xreservation was to be held by ‘the xm.lhnl “for a home, to
be held as Indian lands are held.® The-Court agrced with
the Court of Claims that this hngu;go includes the right
to hunt, and £ish. 391 U.8. at 406; Menominee Tribe V.
.!glted statos, 179 Ct. Cl. 496, 503-04, 388 P.2d 998, 1002
(196.7.)1 State v. Sanapaw, 21 \m.z_c 377, 383, 124 N M. 28
41, 44 (1963).

Wo f£ind that tha languaga "sot apurt <3 & resi-
dence for said Indians, [and) hald and zegurued w¥ wn Indian
resorvation” also includes thoso riyhts. The, cpeeific traaty
provision reserving the Xlamaths' exclusive right to fish
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osuld prompt tho argument that thoir trcaty excludes the
right to.hung. llowevor, in ugh.t of tho highly aignificant
role that hunting and trapping Phy:d (and continue to
play) in the livea of the Klamatha, it acema unlikely
that thoy would have knowingly rolinquishod theae righta
at the time they ontered into the troaty. S5ce Menomince
Tribe v. Unitod Statca, 391 U.S. at 406; ‘state v. Sanspaw,
aupra at 383, 124 N.W.24 at ;4. Moroover, they enjoyed
the oxcluaive righta to hunt, trap, and fish for almoat 100
yoars with the consont and ecquieacence of tho State of

Oregon. Klamath and Modoc Tribus v. Maiaon, 139 P, l.upp. '

]
634, 637 (D. Ore. 1936). Theae facta, coupled with our '

.
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duty to conatrue ;ho treaty favorably to the Indiana with

whom it was made, lead w8 to conolude that the treaty

1 )
-«

Duvuu.oxcmnn righta to hunt and trap, as well as to
tish, free of atate regulation.

. 11z

EPFECT OP THE XLAMATH TERMIXATION ACT .

In 1954 Congrosa pu-.od u{o.nmth Termination
Act, which became fully effectivo in 1381. 23 U.8.C.
§8 564-564x. The express purpose of thia Act was to tor-
minato federal aupervision over the Xlamath Tribe of
Indians, to dicpose of fodorally owncd property acquired
for the administration of Indiun affaira, and to terminate

the provision of fedoral sorvices to the Indians solely

B ¥R 2EREXEE 2SS

becausa of thieir sctatus as Indians,
3 Pursuant to tho Klamath Tormination Act, a final
N Toll of all adult mombora of tho tribo was proparcd and

.

P Sandebame
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published in 1956. 25 U.8$.C. § 564b. Under tho Act, ssch

person wh name app 1 on this tribsl roll had to

olect whasther to withdzaw from ths tribe and zeceive ths
mosey velue of his interest in tribal property or to
remain in the tribe and participats in s non-govornmentsli
tribal mansgoment plan. The Act ptwu.loc that " {(m]embers
of the tzibe whe neoivo the lomy value o! their inter-
ests in tribal pr»orty ch.u thereupon euu to bo men~
Bere of the tride. . . .* 28 U.8.C. § Sfdelc). ;'
On the final tribal roll were 2,133 persons. :
Of these, 1,660 elected to withdraw from the tribe and take
their interests in cash. The remaining 473 slected to !
vetain their interests in land and to participats in the
land mansgement plan. A part of tribal land proportionste
to the number of remaining members wes transferred to s
privete trustes to administer under the statutory manage-
ment plan. The remainder wes s0ld to pay the withdrawn
-;dou, and the majority of this portion is now United
States mational forest land. )
Plaintiffs are five Klamath' Indians who withdrow
from tho_ tride. They cleim thet tm‘mvettholuc rotein
tresty rights to hunt, trap, and fish frco of state regu-
lation on the formor Indian land thst wes sold to pay thum
‘!or thair shara in tribal property. Peeling compellcd by

&mm Tribe v, United Ststes, J’l u.s. 404 (1968),

we agree.
Tho Menominea Tormination Act {28 U.5.C. §5 891~
902] .43 similar in sovaral respects to the Xlamath Yermina-

tion Act. Both provide basically for the tormination of

[
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fodoral suporvision over tho proporty and members of the

. Tespestive tribos. Tho Wisconsin Suprome Court hold in
$3at0 v, Ssnapaw, 21 Wis.2d 377, 124 N.M.24 41 (1963),
that the hunting and fishing rights of tho Menomince
Indians were sbrogated by Congress in the Monominee
Termination Act. !h; tribe then brought suit 8gsinst the
Uaited States in the Court of Claims to recover damages
for the loss of those rights. Menomines Tribe of Indians
¥: United Statna, 368 P.28 998 (Ct. C1. 1967). That
ocourt awvarxded no damages, mluuu that the tontuuu .
Act @id not abrogste the Indians' xights to hunt ud !uh.
388 P.28 at 1005-06.

The Buprese Court sffirmed the Court of Claims.
fencminee Tribe of Indians V. United Btates, 391 U.8. 404
{1968) . The Court noted that the effect of the Termina-
tion Mt. was that all fedorsl supervision over the tribe
na uml property vas to end and thst “the hu of the
lovoxcl States shall l”ly to the tribe and its members
in the same manner as they apply to other citisens or

T L 2 E B L E @@ 9@ 0 e w -

%

persons within their jurisdiction.? 25 U.S8.C. § 899,
The Court acknowledged thst this language supports s
foroceful argument that the Termination Act submitted the
hunting and fishing rights of the Indians to state regu-
lation and control. The Court, however, reached the oppo-
site conclusion. 391 U.S. st 410.°

Its conclusion was based in large part on Public

Law 280 (18 U.".C. § 1162], passcd at the mame timo as

o

tho Menomines and Klamath Yermination Acts and which
bocamo effoctive seven yoars before the Torminstion Acts

"M Oo-n-12

ERIC

Aruitoxt provided by Eic:



174

became fully cffoctive. That law granted cortain stales
Jurisdiction "over offonses committod Ly or agaiast
Iadians in tho arcas of Indian country®" Aamed in the Act,
vhich in the case of Wisconsin was descridbed as “"All
Indian country within the Otate,” and in the case of
Oregon, as “All Indian ocountry within the ftate except
the Warm 8prings I‘l.ﬂltlo:l.' But Public Law 200 pro-
vided further that ;lothsng in this section . . . shall
deprive any Indian or any Indian tride, band, or comsun- °
ity of any right, privilege, or immunity affordod under
Tederal treaty, agreemsnt, or lntuu. with raespect to
bunting, trapping, or fishing or the control, liceneing,
or regulation thersof.” (Bmphasie added.)

The Suprems Court noted that, at the time Public
Lavw 200 became effective in 1954, the Menomines Reserva-
tion had not been terminated and it wae etill “Indian

2 6 8 2 % o0 v« o 0 v e -

88

oountry® within the meaning of the law. Oimilarly, the
Xlamath and MoJdoc Reservation in Oroyon was still “Indiaa
oountry.® The Court held that Public Lav 200 preserved

treaty hunting and fishing rights ‘even after termination.
The Court's rsasoning compels our conclusion in the pres-

ent oase. '

Public Law 200 must therefore be con-
sidered in pari materia with the Termina-
tion Act. The wo A- s rcad togethcr mean

oe to us that, although icdcral supervision
,of the tribc vas to ccasc and nll tribal
mrtz waa to ba transferrcd A hands,
unting and tishing rights yrantcd or
prosexved by the Wolf River Trcaty of 1054
survived tha Tarmination Act of 1954.

L ¥ B 3B R 2BRBREEES

391 U.0. at 411. ([Emphacis added.]

The Court statod that this construction ic in

accord with tho purposs of tho Tormination Act. which is

|

177
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only to terminato fodoral supcrvision ovar tribal prepert;
and meabors. Doth the Manominse and tho Xlamath Termina-
tion Acts contain s provision rendering inapplicable
"sll statutes of tho United Statss which affect Indians
boo;\lu of their atatus ss Indians.” 25 U.8.C. $5 899
and 364q. Th~ Court stated that thia provision "plainly
refers to tho tevminaticn of federsl supervision. The
wee of the word ‘statut '.'h potent avid that no
SEesty vee in mind.® 391 U.S. st 012, ’

The Court emphasised that it wauld not “conatrue
the Termimation Act as a backhanded way of nbmcu.ng uu‘
‘Wunting and fishing rights of these Indians.” It stated’
that the intention to abrogste or modify a treaty is not
to be 1ightly imputed to Congrass, and it found it
*difficult to beliava that Congrass, without axplieit

T O 0 4 e e s e e -

|

atatement, would aubjsct the Unitod States to s claim
for compensation by destroying property rights confsrred
by tzeaty . . . .* ”.1 U.8. st 412-1). .

Defendants argue that Menominee Tribe is dis-
tinguishabls becauts of significant diffsrences between
the Meaciines and KXlamath Terminstion Acts. True, unliks
the Xlamath Termination Act, the Menominee Act gave no )
opticu cu ihe Menomincs Indisns to withdraw from the
tribe and receive tha money value of their intsrsats in
'n'uux property. Also, slthough title to the rcacrva-
tion chahged hands t;l Mcnominee Tribo, ths Mconominoes
continucd to occupy thu samo land Lafore and afier the

2 8 2 282882 ¥EE IS

Termination Act. The disputod land in thia caza, or
the other hand, is no longor xogglly occupiad by the
Klamaths. o

178

ERIC

Aruitoxt provided by Eic:



176

1
3 whilc thcse arc substantial points of distinc-
3 tion, we find nothing in the lanyuagc of Mcnomince Tribe
4 o indicaite ita rensoning does not transcend thase
’ Mnttncuon..’
d Defendants also contend that the reasoning of an
! earlier decision of this court supports their position.
' In Xlamath and Modoc Tribes v. Maison, 338 F.24 620
’ (9th Cir. 1964), certain menbers of the Xlamath tribo,
:: none of whom had elacted to convert his txtbll.antoxut
1 into monay, sought a declsrstion of their right to hunt
1 and trsp, free from Oregon regulstion and control, in
1" an area that had formed a part of their raservation
13 prior to the Xlamath Termination Act. This Court refused
T} to grant such relief and held ﬂ;lt. as a result of the
o4 'rorlunnt.ion Act, no treaty rights attach to land severed
) 18 from the former r-*ervation. We acknowledged that the
1» Termination Act does not expressly deal with any tresty
% rights respecting hunting and txupptn.g. We hald, how-
a , Sver, that the treaty rights are limited to the iands of
u the reservation and that the Act, by effectively roducing
3 the size of the reservation, "most certainly reduccd the
x area to which those rights attnch.® 338 r.24 at 623.
) » This reasoning cannot stand in light of Mcnominee
: Iriba. It is inconsistont with the Supreme Court's
. requircment that Conyross clcarly indicate when it in-
» tands to abrogate trealy rights. Moreovor, it is incon-
“ sistont witih the Court's conutruction of Public lav 280
- Lthut trealy .ighis witl. recpoct to hunting, trapping or
" £ishing survive the Yaermination-Atts to thu, axtent. that
e | 10
" .

-~

El{llC 79
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thoy attach to land known ac "Indian country" at thu
tima Public Law 280 bocama offoctivo.

Congress not only fsilcd to indicate clearly an
intent to abrogste treaty rights; it in fsct exprcssly
presexved st least fishing riyhts on the formor reserva-
tion. Tho Torminstion Act providosc thst "(n}othing
{4n the Act] ehall abrogata aay fishing rights or
priviloges of tho tribe or tha membors thercof enjoyod
under Federsl trosty.” 25 U.8.C. § S64m(b). This ocourt )
in xlamath and Modoe Tribes v. Maison, 338 F.2d 620
(9th Cir. 1964), stated thst if this provision does pro-
vide fishing righta on the entire former reservation, s
Qquestion nct baefore us st the ti_u. it 4id so by an ex-
press atatutory granti ni'neo the tresty rights themselves
VLl UniY exteud fu e W3W Shruilen racarvation.

Defendanta in this case offer s dt!!om§ intorpretstion

' and suggest that § 564n(b) does not aid plsintiffs gince

it spplies to “the tribe or the membors tharoo!"lml
pleintiffs are no longer "memhers® of the tribu.

Meither of theso constructicns withstands snalysis.
Sinco the Act provides that néthing in it shsll abrogste
any treaty fishing rights, we conciludo thst a Xlamath .

' Indisn possassing such rights on the former roservstion
4t the time of its onactment rotains thom ovon though he

ralinquishos his tribal memborship or the resarvation
shrinks pursuant to the Act. Othorwise, the Act would
in fact huve rosultod in thu abrogation of trouly zighse.

180
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ona final consideration this court must make
concerns the oxtent of plaintiffs' rights, that we hore
hold survive the Termination Act. Plaintiffs seck no
rights sgainst privete landqmcn. acknowledging that
those persous might properly axclude Klamaths and lny;
one else from hunting and f£ishing {f they so dcsire.
Plaintiffs do, howover, saek & doclaration, and we so
hold, that they may exercise thlux treety hunting,
trapping, and fishing rights free of n-no f£ish and
game regulations on the lands constituting their an;an-
tral Xlamath Indian Roservation, including that land now '
constituting United Ststes nationel forest land sand that
privately owned land on which hunting, trapping, or
fishing is pornitud.l

Acoordingly the judgment of the district court is
REVERSED.

181
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For o dcscription of the termination process,
ac Klamath and Modoc Tribes v. Unitcd States,
i('!'t riza 1008 (Ct. Cl.), cort. doenicd, 404 U.S. 950
1971) .

We do not decida whother the damages to the
individual plaintiffs can be aggrcgated to reach
the sum of $10,000.

-

Given jurisdiction under 28 V.5.C. § 1331, the
district court had the power, undor 28 U.$.C.
$ 2201, to render the declaratory relief sought by
plaintiffs. Thie court has jurisdiction under 28
v.9.C. § 1291. .

i

. |
Desfendants state that an earlieor decision of
thie court overruled the district court's interprota-
tion of the treaty to include hunting and trapping
rights. This i{s incorrect. In Xlamath and Modoc
Tribes v. Maison, 339 PF.24 620 (9th Cir. 19G4), we

‘hald, inearract)y in )ight of Manominne Trihe v.

United ftatee, 391 U.5. 404 (1968), that vhatever
treaty rights the Indions had on land transferred
as & result of the Xlamath Termination Act ware

' lost. Me did not find that the treaty.failed to

provide hunting and trapping righte. We held that
if § S64m{u) of tho Act provides fishing rights on
the scvercd land, a question not before us at the
time, thoe rights would be grounded in an express
statutory grant rather than in tho trcaty. S$ection
S64m(b) is discussed in part III of this opinion,

infra.

The Court noted that thic language sums up in
ona phrase "the familiar provisions of earliar
treaties which recognized hunting and fishing as
M;‘ln inecidents of Indian 1ife.” 391 U.5. at 406
n.2. .

Klamath & Modoc Tribes v. Maison, 139 F. § .
€34 (D, Ore. 15007, . ‘ P

18

'\
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The Supreme Court in Menominee Tribe redlerated
its carlicr statement in L lod stales v, Winans,
198 U.5. 371, 380-81 (1905), that

*[W)c will construc a trcaly with the
Indians as 'that unlcttered people’
understood it, and ‘us justice and rcason
demand, in all cascs where power 1s ox-

* artad by the strong ovaer thase to whom
they owe care and Protection,' and coun-
terpoisc the incanality 'by the superior
justice which looks only to thc sub-
etance of tha right without regard to
technical rules.'”,

391 U.S. at 406 n.2; McClanahan v. Arizona State
Tax Comm'n, 411 V.§. 164, 174 (1973). .

The Menominae Termination Act 4id, however,
provide for the Payment of $1,500 to each member of
the tribe on the final tribel roll. 25 U.S.C.
$ 894.

Indoed, the reasoning of Merominee Triba may
be even more compelling in this cuse. At the
heardrse on the Xlsms'h Termination hid).

Sonator Watkins suggested that the Government “buy
out® the Indians' hunting and fishing rights rather
than preserve tham after termination. See Joint
Hearings, Subcommittees of the Committees on
Interior end Ingular Affairs, 834 Cong., 24 Sess.,
Pt. 4, on S. 2745 and M.R. 7320, pp. 254-55.
Congress did not haad this suggestion, however.

The Klamath Tarmination Act providas that
withdrawn members of the tribe relinquish thoir
intexrcsts in tribal property. 25 U.$.C. § S64elc).
Treaty rights to hunt and fish arec, however, rights
of tho individual Indians. McClanahan v. Arizena
State Tax Comn'n, 411 U.S. 164, 181 (1973); Mason
v. Sams, 5 F.24 255, 258 (w.D. wash. 1925).

We maka no holding and intimatc no opinion on
tha troaty rights of the Indians vis-a-vis the
private Oregon landownors.

Plaintiffs do not sack cxeclunive rights to hunt,
trap, and s1s% on land transliorrud pursuant to the
Termination Act.

i4
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Senator Hatrzio. What is the position of the State on the basic
policy of termination .

Ms. Hawr. Could you chritz.your question a little bit ! Do you mean:
Do we think that they should have been terminated .

Senator Hatrresn. I am talking about the generic, basic concept of
termination. Is there a position that the State has on that issue relating
to Indian tribes? L

Ms. Havri. I don’t think we have a position on termination as such.
We simply have taken it as a fact and tried to deal with it from there.

Dr. DoxarpeoN. We have stated our position relative to any fish
termination, but termination per se, Senator, I don’t know that that is
our position. L.

Senator Harrierp. The position the State took at the time is still
the position of the State in the absence of any action to the contrary.
The State had a position at the time of termination.

Ma. Harw. In 1954, that is correct, they supported termination at the
time of termination. .

Senator Hatrirwp. So do I understand then the State’s position has
been changed or does the State’s position stand as of 1954 1

Ms. HaLL. The State hasn’t considered it.

Dr. DoxaLoeoN. I would assume by lack of action that the State
mition remains the same, Senator. I would imagine this case has not

n considered or discussed.

Senator Hatrrern. Have the claims of the Coos, the Lower Umpqua,
and Suislaw tribes as to fishing rights been the basis of any court
action or any court decision actually granting such rights?

Ms. HaLw. Not yet.

Senator Hatrrewn. Mr. Chairman, we are fortunate in the State of
Oregon to have a man of the quality, character, and experience of Dr.
Donaldson. He is probably the toEnmln in the Nation as far as any
of the directors are concerned. I know his very extraordinary back-
ground and I welcome him in this, I think, one of his first public
appearances before a co ional committee.

I would like to just talk a little bit, Dr. Donaldson, about this matter
of upgrading the Federal program as far as the possibility of increas-
ing the base of the resource.

I would weicome material that you might have for the record, if you
do not have it with you today. As you know, the direction of the Federal
Government has been more in the idea of rearing ponds rather than
hatcleries, because I suppose, among other reasons, they are less
expensive.

On the Appropriations Committee, I have sought and acquired
$500,000 to $600,000 over the administration’s budget for such pro-
grams for the National Oceanographic and Atmospheric Administra-
tion last year.

‘What, in your opinion, is the extent that we can develop a new Fed-
eral-State program to just work on this matter of expanding the base
of the resource! Do you find cooperation with the Federal agencies at
this time in the development of this kind of effort?

Dr. Doxaroson. First of all, Senator, thank you for your kind
words. T sincerely hope that I may live up to them. I will make every
effort to do that.

Senator Hatrmxwo. I have every expectation.

.. 184
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Dr. DoNnaLpsoN. You are now getting into an area I feel more com-
petent in than Indian law. .. )

Senator Hatrrzwo. I wanted to explore your expertise this morning.

Dr. DonarbsoN. Thank you. Yes; it has been a gratifying first 2
months, but I have accepted this challenge. I knew 1t would be there,
but not quite in the intensity as it began. But this is the nature of the
joband we will fulfill it.

As to the role of State, Federal, and may I please include the other
folks into this, the user groups—we are talking about the Indians, the
gill netters, the sportsmen, and the trollers, wherever people are utiliz-
ing this resource—will have a piece of this, obviously, and in enjoying
it and using it for their fulfillment of goods and services, that they
combine programs. And that is in the order of Judge Belloni, a co-
ordinated plan that he has been asking for.

So long a8 we know what the guidelines are that we have to re-
spond to with the resolving of the case on the Columbia River, hope-
fully, soon, we then must get about our business of enhancing these
runs. I use enhancement from this particular point now and recognize
the terminology here of mitigation and enhancement. Whatever the
words are, it is all the same thing. We need more fish. There is no ques-
tion about that. Our environment has changed and our users have
inc

That is why we have a conflict over fish and that is why we are here.
I am speaking of fishing rights and wildlife as an issue. That tags
along, really, in this case.

But the are the important item because there is where the Con-

is,

I certainly hope and plead with all parties here that we do resolve it
on the Columbia River and that we do resolve it on the other issues
that we n:‘:genking to today so that we can get about this business
of coordin: planning.

I see real encouraging signs in talking with my associates and pro-
fessional friends in the ecfel:-:l Government, Fish and Wildlife Serv-
ice, Natural Fishery Service, they are willing to work together in this
particular cause.

Let's for a moment envision a system whereby we come to a fair,
equitall)le solution of the allocation of fish in the Columbia River for an
example.

Al Ign-t.ies then join together in lock step, proceed to Congress to
say, “Here is what our issues are, here is what our needs are, here is
how these can be fulfilled, and here is the return.”

The studies have been done to show the benefit of the cost ratios on
these things and they are in favor of expending of Federal funds in
this case to enhance these runs. We can do the job.

Technically, we have the know-how, some place we are a little short.
We will need funds for research, and the Columbia River passage
problem is a severe one.

I am confident that the things I know of and have heard that we
can do this.

There are going to be some changes, there are going to be some dif-
ferent things done. I think we are going to look at a restructuring of
the resource.

There are areas where actual runs should be protected.
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There are areas where we must go totally artificial. The problems
exist often where we have lost runs use of changes in the environ-
ment brought about by man’s activities. :

It only can come through coordinated efforts by getting all
the peogle involved. We want to involve the other user groups at the
bottom level where the t‘Ell”lumng is done. To bring them in with the
recommendations that this is how it is going to be, and then get into
the confrontations we face in our recent com and commission hear-
ings where we have extremely emotional deliberations. Wise judgment
does not prevail under those conditions.

So, by total involvment, by planned, coordinated efforts with the
Federal Government and with the funds coming that are necessary—
and I'm o;xtro;melzmeonoemed about the status of the Lower Snake
River mitigation funds, and Aumsville, which I am told by your office
are in jeopardy, not because of them, but because of other things.

We have promised the le in Oregon for a long time that we
are looking hopefully to those funds to begin to solve the extremely
critical problem of the spring and summer chinook in the Columbia
River runs that are threatened with extinction, valuable runs of fish.

We feel we can save these, but it is going to take some money and
this cannot come out of State pockets.

Senator Hatrizro. These problems that you outlined, Dr. Donald-
son, have been occurring long before this Indian fishing problem arose
in the public.

Dr. Donaroson. That is right. ) ) .

Senator Hatrzrp. So we cannot blame that on the Indian fishing
problem, which has tended to be some of the public reaction. =

Mr. Chairman, this gentleman is one of the unique people in this

rofession who has added more light than emotion. The tendency has

n to add emotion to this whole problem. .

I want to commend you for being unique in your profession, be-
cause I have felt that your whole commitment has been to try to en-
lighten rather than play one group against another.

I wanted to work with you, and I wanted to say I think we ought
to pursue this matter of expanding the base, not waiting for this other
issue to be resolved, because this problem of expanding the base has
existed prior to the Indian fishing problem and it continues.

I find that it is my position on the Appropriations Committee, where
I have been trying to add moneys to the budget and have succeeded
to a degree, that I need the kind of support and logical expertise, that
you represent, to continue to work with you in expanding this resource

Dr. DonaLbsoN. We can justify the expenditure of these funds,
Senator: there is no question about that. I think we can more than
justify the need. )

We can all go again, as I say, to a coordinated group, as I can, in
this case, the Columbia River, the other issues in the same form that
can be applied elsewhere. But I am speaking now of the case that is
rightly—and I again don’t want to get involved in a legal discussion
of this because—well, we have explained the reasons why not.

Rut I use that as an example to answer your question of how tech-
nically we can approach the problem.

186



184

Senator Hatrizwo. The Governor used good judgment in making
this upg)intment and I commend him for it.

Dr. Doxarbson. Thank you. You are very embarrassing in your
comments, but I thank you.

Chairman Asourezx. It is hard to stay humble, Jack, when he—

Dr. Doxaroson. It puts you in quite a spot, I will tell you that.

Mr. Stexwzar. Senator, I would like to correct you. I think the
Commission will take the credit for the appointment.

Senator Hatrixto. I think, Mr. Chairman, that the Commission
chairman is correct.

I would have given him full credit, but we have been such long time
friends and both Republicans, I thought we could give a little biparti-
san credit to the Governor.

Chairman Asouxzzx. We have no more questions. I am going to
thank you all.

We have spent a little additional time on this panel of witneeses
because the role of the State is extremely important in this. It is longer

- than we had intended to spend, but nevertheless, I think it has been a

valuable period of time spent.

Dr. Donarbson. We recognize that, Senators Abourezk and Hat-
field, and we thank you very much for making the trip to Oregon to
come to listen to us.

Now I want to leave some time for the others to speak. Thank you
very much.

Mr. Srerweer. Thank you, Senator Abourezk.

Chairman Asounzzx. Thank you. )

The next panel of witnesses will be sports fishermen representing
sports ﬁshinﬁ organizations.

If you would all come forward and sit up at the witness table.

Chuck Voss. Is Chuck here !

Mr. Voss. Yes, sir.

Chairman Asoumezx. Executive director of the Northwest Steel-
headers Counc:i

Henry Pavelck, president, Northwest Steelheaders Council.

Frank Amato, editor, Salmon Trout Steelhead magazine.

Forrest Meuret, vice president, Save Oregon Resouices.

Am T right, are these sport fishing organizations now, all of them?

And John Bay, of the Bay News Co. )

Sexcrator. Mr. Chairman, the president of the steering committee
is here, too. I am actually speaking only for myself this morning.

Chairman Abourezx. All right. Then what is his name? )

SrecraTor. Ranny Rancourt. I believe you have that name mis-
spelled as Coscort.

Chairman Amoumzzx. I don't have it misspelled because I dont
have it on the list. But you are welcome to come up. )

Srecrator. I have the letter from your committee from Washing-
ton to verify the fact that I did caﬁ’ Washington, D.C.

Chairman Asourezx. OK. You are welcome to testify. It doesn’t
matter. I didn’t have it on my listisall. .

"Now, I didn’t announce this at the outset of the hearing, but I have
to leave here at noon, I have to catch a plane back to Washington.

So we have a number of witnesses.
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As I did announce, I took longer with the State than I had intended
to, so the first thing I would like to say to the remaining witnesses is,
that if you have prepured statements, we will include all of those state-
ments In the record as though you had given them in full.

But I would like to ask you as a favor: Please summarize what you
have to say or just give me the key points of what you have to say.

There will be some questions that we will want to direct to you
but I would hope you would not read lengthy statements which could
be read just as well if you handed them in.

What we would like to do is find out how you feel about this issue
rather than all of the details that might be contained in the statement.

So I don’t know how to arrange who should go first.

Perhaps I will just ask Chuck Voss, just how it is listed here.

Chuck, would you start out then? Without derogation of the other
witnesses, I will just ask you to go first.

STATEMENT OF CHUCK V088, EXECUTIVE VICE PRESIDENT,
NORTHWEST STEELHEADERS COUNCIL

Mr. Voss. Fine. I will just make onc point, if I may, Senator, and
I certainly won't read this prepared statement. I do have five copies,
as suggested.

The point I would like to make is that in South Dakota you don't
have wmt we have, trout, and certainly, you don’t have any salmon
either.

But I would like to point out that here in the Northwest and Ore-
gon and Wnshinﬁton, and all the controversy we have had with
the Indians—we have had several meetings with the tribes of west-
ern Washington and the tribes here, but never once was there ever
a threat, that I am aware of, and I represent 6,000 sportsmen up
here.

Ours is not & matter of confrontation physically; it is & matter of
talking and trying to work out a solution for a fishery. And the ones
that T would like to speak to directly is the steelhead trout.

I would like to point out that the salmon is incubated, it is bred,
handfed, designed for one reason: as food fishing. And these States,
it is a law it 1s a food fish. It is not a game fish. We have to think of
it in terms of pigs and cows. It is food fishing.

Chairman Asourezx. That I can understand.

Mr. Voss. I hope you understand this, too, Senator: Steelhead
trout is a game fish. It is like an elk. It is like a deer. It cannot be
harvested for commercial use. If it does, it will be destroyed.

Now, in the State of Washington, two rivers have been destroyed
by the Boldt decision. I am talking about steelhead only, and that is
what we are concerned with.

Chairman Asourezx, How has that been done now?

Mr. Voss. With a 50-50 operation, of course, on the Skagit River and
Green River. The Skagit River probably is the best steelhead river
in the State of Washington.

Tribes went in and netted those rivers and they got up to 80 percent
of the fish. It just so happens that it is problematic fishwise once the
nets go in the water—there is no sport fishing. The nets go into the
water—into & river that yon could be familiar with, say that is 80
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feet across, and once the nets go in, and the steelheads that are not
caught by the net are so spooked it is impossible to catch them. So
there they go to their spawning ﬁrounds, and the catch by the sports-
man drops to really nothing. And, of course, the Indian harvest show
is great. So consequently, the Skagit River, all the goods that are
there, the sportsman no longer go into that No. 1 river.

That applies also to the green River. That was the decision of Judge
Boldt——50-50.

Now, the thing we are concerned about is that in the other court
cases in Washington, it was testified over and over and over again
that we mn‘:tdgnt nets in these small rivers on steslhezd trout—t

fish. Steelhead trout is not a salmon, regardless of what you may
ear from this audience. ]

I would call the Director of Fish and Wildlife to point out
that it is not a salmon, it is a steelhead. A trout is a trout. It 1sa game
fish. It does not come back in hoards like the salmon.

If you take the opcitunity you can go to Eagle Creek or one of the
hatcheries right now and see the salmon rolling in by the thousands
now, but you don't see steelhead do'u;u that. It is a game fish.

It is & law in the States of California, Oregon, Washington, and
Idsho,ﬂntitiuguaeﬁsh.

We carry puncii cards as sportsmen. We can only catch so many a
year, and we don’t think there should be any commercial harvest by
the Indians,

That is all I have to say.

Chairman Asourzzx. Are the Indian tribes using the steelhead as
& commercia] harvest !

Mr. Voss. Well, as far as I know, we kmow that in Washi they
are, because we saw them go out on the planes at United Airlines, out
of Sea-Tac, in boxes of ice, being sold to the East. They were called
summer salmon, but they were steelhead. That is highly distvrbing.

That is my testimony, sir.

Chairman Asounzzx. Thank you very much.

[The prepared statement of Chuck Voas follows:]

PaEpARED STATEMENT OF OmUCKk Voss, ExscuTive Vice Pazsipenrt
Nosrmwesr BStezLmzapeas CounciL

Gentlemen : I very much appreciate this opportunity to discuss with you this .
wmmmxmmmmmmmmummmmnmmm
I would first like to make it very clear that the 23,000 members of Trout
Unlimi are very much concerned for the weifare and future needs of the
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ve out their existence viciously displaying their Big Brother,
lifestyles, all at the cost of a fow remaining bands of tribes of




koep o WAnleg between wh.
those with law degrees from us.
of yoar we received the decision of the Court of Appeals
refusing to review the case of United States v. Washington.

This meant that the Judge Bold. decision remains the law of western

Washington.
Even though Trout Unlimited spent several thousands of dollars in most of
t Indian fishing rights litigation, it must be noted that the immediate
concern of the Northwest Stesiheaders in the coutrovery has been twofold:
First, the steslbead trout is a game fish according to the laws of every state
on the West Coast, and should be recognised by the Federal Government

addition, it should not be exploited for commercial purposes by anyone,
including the Indiana.

Second, we believe very strongly that the States should have the rights to

protect, and hence, regulate its own natural resources and all the people who

1 would like to add that we asked the U.S. Supreme Court to review Judge
because we feit that management of the resource by a Federal
Judge, or muitiple management by a number of treaty Indian user groups, was
a violation of the principles of independent, unified, expert management of the

We also argued that Judge Boldt's definition of conservation, as ilmited to only
adequate escapement, did not consider such factors as waste, preservation of wild
and native stocks, or the maintenance of an orderly fishery for all user groups.

We also argued that the allocation formula was unfair, particularly to steel-
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re not, salmon ; they are rajabow trout that
mnmeMumWMMtﬂmmwﬂM
do not return to the river in glant numbers like salmon. There are
nrvfewﬁoelhadtmtntnrnhctotheﬁumlnmmﬂmtoowoor

Andueond.ltedhuduwt“notdhanumwnhc. Unlike the Pacific Sal-
mon, steelhead trout digs her nest, Is her oggs, the male fertilises them,
and once agaln journey into the great ocean pas-

The steelhead trout, like a bull elk or a \ fawn, is a game animal
enmnnot survive ltm?m to commercial expldm:uﬂon. v e » e
game species must be carefully regulated and harvested for personal
use only after professional biological management teams give thelr lpp';nl.
ltlloneotthemnttruodlnotthhdeudethntmhdmllmomle-
Mbmhwmuuaotmumthdwbwmof
Washington's greatest resources : Its large, mative steelbead
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the rights of Indians. We are not in court to keep
the Indian people from enjoying a million dollar harvest of ssimon on the

y, and will be in court tomorrow and the next day, if neces-
1 Government, from turning over the fishery re-
tes of Oregon, Washington, and California to the control of

the Federal Government.
chapters of Trout Unlimited here on the Pacific Ooast

b
strongly object to the Federal interference in the fisheries management of these

CaR assure you, gentlemen, that we will with every logal resource
to to protect the great steelbead trout from
being indiscriminately destroyed by the Federal Government by allowing Indian
fishermen to commercially gilinet, can, and sell this great game fish, steslhead

STATEMENT OF EENRY PAVELEK, PRESIDENT, NORTHWEST
STEELHEADERS COUNCIL

Mr. Paveizx. Mr. Chairman, members of the Commission, I am
Henry Pavelek of Albany, Oreg. I am president of the Northwest
sfﬂn.t ers Council of Trout Unlimited and I am spesking on behalf
o .

Chairman Asounezx. Isthat the same organization

Mr. Pavizx. Yes.

Mr. Voss. Excuse me, Henry. o

I am the staff man for the entire West Coast, Senstor. This is the
president of the State of Council.

Mr. Paveizx. I am on behalf of that organization. I am
also speaking on behalf of the Santiam Fish and Game Associstion.
They could not have s member here today.

I will read sections of my testimony. I do have the prepared testi-
mony in five copies that were requested.

I will read portions of it because I think I can doit in a much briefer
manner.

First, we wish to express our sineer;ﬁ.titudo to the Commission
for taking time out from your busy ule to hold this very im-
portant hearing here in Oregon.

We are particularly grateful to our own Senator, Mark Hatfleld,
for the part he played in making arrangements for this hearing.

We are pleased that it is being held on our national hunting and
fishing day. It is a most fitting and proper occasion for it, but it 1s also
affecting our attendance here.

_In answer to the question that you raised earlier, Senator, our posi-
tion is dedicated to the improvement and enhancement of all fish and
wildlife resources. This is what we work on constantly—ways and
means of improving the fishery resource.

. Most of us have considerab empnthg for the American Indian and
his social and economic problems and have consistently supported
those programs that would improve his lot.

Now, however, we have become alarmed by recent court decisions
that have interpreted ancient and obsolete treaties, which is, in light of
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modern society, in & manner that provided superior hunting and fish-
ing privileges to certain American Indians.

ese superior privileges are having a serious adverse effect upon
the rights and privileges of other users of the resource.

They must be resolved through renegotiations, or in any other ap-
propriate manner, so that all citizens, Indian and non-Indian alike, can
enjoy the same huntin%and fishing priviloges and be subjoct to exactly
the same hunting and fishing laws and regulations.

We have seen some unrealistic and highly inflated values given to
these Indian hunting and fishing privileges. It has been suggested they
be bought out.

Please remember. however, that we would not be buying out all of
their hunting and fishing_privileges. only those superior privileges
that are above and beyond those enjoyed by other citizens.

Indians could still fish commercially, and noncommercially in ex-
actly the saine manner and under the same laws as the rest of us.

It is important to note that conditions have changed considerably
since these treaties were entered into.

Neither the Indians, nor the non-Indians, had the vision or the fore-
sight to foresee the drastic changes that would occur in our society
or in our environment. We would like to go back to what it was before,
but we realize this is an impossibility, too. Because of this, they are
obsolete and should be recognized as such.

We cannot reestablish America as it has been. The hunting and
fishing issues must be handled in light of today, not of yesterday.

The acceptance of full citizenship status by all Indians in 1926
would, in itself, indicate that all Indians are subject to the same
Federal, State, and local laws as are all citizens. This apparently has
not been adequately recognized by the courts. We want to see this
become a reality.

These superior hunting and fishing rights cases have gone to courts
because Congress has failed to act in interpreting these treaties, in
modernizing them, and in resolving conflicts.

These cases have been very costly to everyone. We can better spend
the money elsewhere where it will really benefit people, particularly
the Indian people.

Federal intervention in traditional stated jurisdictions of managing
our fish and wildlife resources has become a creeping and insidious
monster that has left everyone confused and bewildered.

It is not realistic to have fragmented management decisions, many
of which are conflicting and damaging to the resources, to be made
individually by a multitude of Indian tribes and agencies as we are
seeing take place today.

We want our State Fish and Wildlife Department to maintain the
full responsibility for managing our fish and wildlife resources for
ali of its citizens, . )

Recent court decisions on these special Indian hunting and ﬁ§h1ng
privileges are becoming very unpopular with the general public be-
cause of their unfairness. They are creating hardships and harass-
ment to other resource users. We are vitally concerned about the impact
of present and future court decisions upon the future of our fish and
wildlife resources.

98-877—78——13
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Rightly or wrongly, Indians are being blamed for the mess created

by the courts. They are increasin%ly ing pictured as being very

y and as wunting the better of two worlds, or two civilizations.

a result, their former highly respected image has suffered. It ap-

pears that the Indian tribes would want to resolve these injustices for
their own self- t and reputations.

Indians have often stated their special hunting and fishing privileges
as gghao but in actuality, they are only claims. ﬁon-lndians Kave their
nghts, too.

either we, nor the Indians should be responsible for any acts of
former generations. It is not fair to have the bite put on non-Indian
individuals and the States by the Federal Government for problems
the Federal Government created for us. We are having to defend our-
solves agninst the Federal Government. This is wrong and unjust.

It must be recognized that hunting and fishing is sacred to most of
us, not just to Indians. Many of us are not too far removed from having
to hunt and fish for a subsistence. This is the reason why this superior
hunting and fishing privilege granted to the Indians by the courts
hae become such a hot and emotional issue among non-Indians. It is
sacred to us.

Mr. Paul F. Blair, a Seattle attorney and a long-time defendant
of Indian causes, states his hypothesis in an article entitled, “The
Indian: One Big Exception,” which appeared in the Seattle Post
Intelligencer on Monday, August 30, 1976. His hypothesis is “That
until the American Indian enjoys the same legal rights in his person
'fm'(ll his’ property as all other Americans, he is doomed to ethnic

ailure.’

We concur with this and believe the time is long past overdue to
have no distinction between an Indian and a non-Indian.

Mr. Blair further states that the Judge Boldt decision on Indian
fishery is not sound fishery policy and not sound national policy. We
concur with this.

In the interest of justice and fair plav, we are asking the caopera-
tion of this Commission, and of our Indian contemporaries, in resolv-
ing this entire hunting and fishing issue for once and for all. This will

rmit Indians and non-Indians to enjoy exactly the same privileges
und be subject to the same laws. rules, and regulations.

We believe this is a reasonable exchange for all Federal, State, and
local program benefits provided to Indians in the past, present, and
the future, which could be expressed in billions of dollars. We ask that
all American Indians also show good faith to our non-Indian society.

Again, in closing, let me urge you to resolve this hunting and fishing
issue as rapidly as possible.

We thank you for permitting us to testify. .

Chairman Asourezx. Thank you very much. That is good testi-
mony. I appreciate it very much.

Your prepared statement will be made part of the record.

[The prepared statement of Mr. Pavelek follows:]

Parranxp STATEMENT of Hrnay PAVELEK. PRESIDENT, NORTHWEST STEELHEADERS
Counctr or TrouT UnLIMITED

Mr. Chairman, members of the commission, I am Henry Pavelek of Albany.
Oreg. I am president of the Northwest Steelheaders Council of Trout Unlimited
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and I am speaking on behalf of that organization. I am also speaking for the
Santiam ¥Fish and Game Association.

First, we wish to expresa our sincere gratitude to the Commission for taking
time out from your husy schedule to hoid this very important hearing, here, in
Oregon. We are particularly grateful to our own Senator Mark Hatfleld for the
part he played iu making arrangements for this hearing. We are pleased that
it is being held on our National Hunting and Fishing Day. It is 8 most fitting
and proper occasion for it, hut it ix also affecting our attendance here.

Moat of us have had considerable empathy for the American Indian and his
socla]l and economic problems and have consistently supported those programs
that would improve his lot. Now, however, we have hecome alarmed by recent
court decisions that have interpreted anclent and obsolete treatles (in light of
our modern soclety) in a manner that provided superior hunting and fixhing
privileges to certain American Indians.

Thene superior privileges are having a serious adverse effect upon the rights
and privileges of others and upon the resource. They must he resolved through
renegotiations, or in any other appropriate manner so that all citizens, Indian
and non-Indian alike, can enjoy exactly the same hunting and fishing privileges
and be subject to exactly the same hunting and fishing laws and regulations.

We have seen unrealistic and bhighly Inflated values given to these hunting
and fishing privileges, when it has been suggested they he hought out. I'lenxe
remember, that we would not be buying out all of their hunting and fishing
privileges, only those superior privileges that are above and beyond those en-
joyed hy other citizens. Indfans could stiil fish commercially, and non-com-
mercially, fu exactly the same manner and under the same laws as the rext of us.

There are also cases where we thought that these special privileges had been
purchased, hut later determined by courts as not having done so through some
technicality. An example of this ix where some twenty-seven million dollars had
been paid to the Columhia River Indian Tribes for their superior privileges. There
are other cases, also. It must aiso be recognized that only a very few Indian com-
mercial fishermen benefit xubstantially fromn these special privileges, but all the
Indlanx involved fu renegotiated treatier wonld benefit where there is a payment
for huying out any existing special privileges.

It is important to note that conditions have changed considerably siice thexe
treaties were entered into. Neither the Indians, nor the non-Indians, had the
vision or the foresight to foresee the drastic changes that would occur in our
society or in our environment. Because of this, they are obsolete and should be
recognized as such. We cannot reestahlish America as it had been. The hunting
and fishing {ssue must be handled in light of today, not yesterday. In addition,
the provisions for a “subsistence” fishery or a “suhsistence” hunting is obsoiete.
There is no good viahle reagon in today's modern society for the existence of a
“subsistence” fishery. Today, there are many economic assistance programs that
preclude the need for it. Also, while we recognise that certain tribes may have
used salmon {n their ceremonies, we fail to see the need for a special “ceremonial”
fishery preceding ceremonial events with today's modern methods of preserving
fish for these and other events. The existence of a '‘subsistence” and a ‘“cere-
monial” fishery make it very difficult to enforce fish laws and regulations, as
well as to properly manage a fishery.

The acceptance of full citisenship status hy all Indians in 1826 would, in itxelf,
indicate that all Indians are suhject to the same Federal, State, and local laws
as are all citizsens. This apparently, has not been adequately recognized by the
courts. We want to see this become a reality.

There were two parties invoived in these Indian treaties: (1) The Indian tribes
and (2) the U.8. Congress acting on behalf of its non-Indians. We are asking that
Congress adequately represent the non-Indians in resolving this critical hunting
and fishing issue.

These superior hunting and fishing cases have gone to the courts because Con-
gress has failed to act in interpreting these treaties, in modernizing them and in
resolving conflicts. These cases have been very costly to everyone. We can better
spend the money elsewhere, where it will really benefit people, particularly the
Indian people.

Federal intervention in traditional State jurisdictions of managing our fish
and wiidlife resources has become a creeping and insidious monster that has jeft
everyone confused and bewildered. It is not realistic to have fragmented manage-
ment decisions, many of which are conflicting and damaging to the resources, to
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be made individually by a multitude of Indian tribes and ngencies as we have
seen take place today. We want our State Fish and Wildlife Department to
maintain the full responsibility for managing our fish und wildlife resources for
all of its citizens.

Increasingly stringent and demanding Indian claims for nlleged fishing rights,
hased on interpretations for outmoded and ohsolete Indian treaties by trihal
lawyers, the Federal agencies, and the Federal Courts, have created some depress-
ing and unbelievable nightmares for us.

The Columbin River Fishery is un example of n serious unworkable and un-
manngeable resource problem created lnrgely by the 11.8. Government. This can
only be resolved by Congress. We ure asking that this be done in light of modern
growth and development.

We have some very great concerns about seeing the terminated and non-
recognized Indian tribes actively seeking the same superior hunting and tlshing
privileges ns the recognized reservation tribes on the Columbia River. Our constal
and interior streams are small, fragile and delicate. 'They cannot stand an Indian
gillnet fishery. The decision was macde long ngo to remove neta from these rivers,

Recent court decixions on these special Indian hunting and fishing privileges
are becoming very unpopular with the general public because of their unfairness.
They are alzo creating hardships and harassment to other resonrce users. We
are vitally concerned about the impact of present and future conrt decislons npon
the future of onr fish and wildlife resources. Rightly or wrongly, Indinns are
being blamed for the mess created by the conrts. They are increasingly heingk
pictured as being very greedy and of wanting the better of two worlds, or two
civilizations. As a result, their former highly respected image is suffering, It
would appear that the Indian tribes would want to resolve these injuxtices for
their own self-respect and reputation. Indinns have often atated their xpecial
hunting and fishing privileges as “rights” hut in actuality they are only claims;
non-Indians have their “rights”, too.

Neither we nor the Indians should be responsible for any acts of foriner genera-
tionx. Tt is alsgo not fair to have the bite put on non-Indian individunls and the
atates by the Federal Government for problems it created for us. We are having
to defend ourselves against the Federal Government and this is wrong and unjust.

It mnst be recognized that hunting and fishing is sacred to most of us, not
Just to Indiana. Many of ua are not ton far removed from having to hunt and fish
for a subxistence. This is the reason why this superior hunting and fishing privi-
lege granted to the Indians hy the courts has become such a hot and emotional
1ssue nmong non-Indians. It is sacred to us.

Mr. Paul F. Blair, n Senttle attorney and a long-time defendant of Indian
causes, stntes his hypothesis in an article entitled, “The Indian—One Big Ex-
ception™ which appeared in the Seattle Post Intelligencer on Monday, August 30,
1076. His hypothesis iz “That until the American Indian enjoys the same legnl
rights in his person and his property as all other Americans, he ix doomed to
ethnie failure.” We concur with this and believe the time is long past overdue to
have no distinetion between an Indian and a non-Indian. Mr. Blair further statea
that the Judge Boldt Decision on the Indian fishery is not sound fishery policy and
not sound national policy. We also concur with thia.

In the interest of justice and fair play, we are asking the cooperantion of this
Commission, and of our Indinn contemporaries, in resolving this entire hunting
and fishing issue. for once and all. This will permit Indians and non-Indinnx
to enjoy exnctly the snine privileges and be mihject to the same laws, rules and
regulations. We believe that this is n rensonable exchange for nll Federal, State.
and local prograin benefits provided to Indians in the past, present and future,
which could be expressed in hillions of dollars. We have asked that all American
Indians nlso show good faith to our non-Indian society.

Agnin, in clozing. let me urge you to resolve this hunting and fishing issue
as rapidly ns possible,

We thank You for permitting us to testify.

STATEMENT OF FRANK AMATO, EDITOR, SALMON TROUT
STEELHEADER MAGAZIRE

Chairman Apovrezg. The next witness is Frank Amato, editor of
the Salmon Trout Steelheader magazine.

Now. is that the publication for this organization?

Mr. Astaro. No; I am going to explain that. First of all, my name
is Frank Amato and I have published my own magazine, which is
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called Salmon Trout Steclheader. I am here speaking on behalf of
Salmon Trout Steelheader, but before I say anything, I would like
to make it perfectly clear that the Boldt decision and what I have
to say about steelhead is not economically motivated in the least bit.
I have no economic motivation.

In addition, I am also a national director of Trout VJnlimited,
elected by steelheaders in the State of Oregon. But I am n«t speaking
in that capacity.

Chairman ABourezx. You are speaking only as an individual?

Mr. AxaTto. Just as the editor of the Steelheader, my own maga-
zine. It has a circulation of approximately 20,000 in the Pacific North-
west and also California.

First of all, I would like to thank you for coming out here to
Portland to hear about our problem, which is really quite serious,
especially when you consider the fact that there are something like
2 million fishermen in the Northwest out of a population of niaybe
6 million. One in three, almost better than 50 percent of the male
pogulation, fishes.

t is a bit unfortunate in a way that you cannot spend more than
4 hours to consider a problem that is 100 years old, if not older, and
one which raises the emotions and raises such tremendous criticism
of the Federal judiciary in the Northwest.

Chairman Asourezk. If I can interrupt, Frank, I intend to spend
much more time on it. It is just today that I can only spend 4 hours.
I can see that we are just beginning.

Mr. AmaTo. That 1s really great.

I have virtually never geen out of the Northwest and never to
Washington, D.C. I appreciate this opportunity to say——

Chairman Apovrezx. Four hours is all you would want to spend
out there. You would get caught in the Watergate scandal if you
were out there.

Mr. AmaTo. One other thing: I would like to mention that I am
going to read what in effect is kind of an editorial in the current
1ssue of the Steelheader, which summarizes, in a way, the social prob-
lems that we have in the Northwest, because the fisheries problem in
many respects is a social problem.

Now, none of us in the Steelheaders—and myself, as editor of
Salmon Trout Steelheader—are motivated racially. What we are try-
in%‘to do is to be as objective as possible about the fish.

his is titled, “The Boldt Decision: Sport Fisheries Watergate.”

The headlines in Oregon’s largest dafly newspaper, the Oregonian, read
“Coos Indians to defy Oregon's game rules.”

The same lack of respect for State fish and game reguiationa is evident on
the part of many Indians, not only in Oregon, but also in Washington, Montana,
California, Michigan and many other States, as well as in Britinh Columbia.

Agninst the overwhelming wishes of 6 million citizens in the Northwest, &
handful of Indian tribes continue to gillnet tens of thousanda of steelhead trout,
A recognized State game fish in both Oregon and Washington, with the Federal
Court’s blessing.

The fact that we sport fishermen have paid to raine the great majority of
these Indian gillnetted nteelhead seems to have escaped Judge Boldt. Watergate
was a gecret threat against democracy and justice. Boldt's faflure to recognize
hatchery-raised steelhead and sports fish, in that we paid to raise them, is
almost unbelievabie!
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Puget Sound tribes especially seem Intent upon gillnetting and not only
their court-allotted fair share, 60 percent plus, but as many more as they can
get away with ; on some rivers up to 80 percent and more,

Tacoma Federal Court Judge Boldt, meanwhile, ind« himself in the middle
of a fantastic bureacratic mess, which he created.

Our Presidential hopeful, Jimmy Carter, cainpaigns on reducing government
hureaucracy by combining agencies to streamline decisionmaking, the Honorable
Judge Boldt i3 bullding the crazlest bureaucracy yet seen in America.

Boldt says that all the Indian tribes, 13 or more, can set thelr own regulations,
seasons, gear regulations, places to fish, and these are all in addition to the regu-
lations set for the rest of us by the State Fish and Game Departments.

I wonder If it is American taxpayers who are footing the bill for all the new
Indian tribal figheries committees which need to purchase expert blologists’
advice plus tribal enforcement personnel in order to set and enforce their fishing
regulation?

Recent Gallup Polls have indicated a tremendous lack of confidence of Ameri-
cau citizens in the abllity to act of the U.S. Congress. Yet it Is thig same Con-
gress that eventually must settle the Indian fishing and hunting rights question.

Each week new problems and questions arise as a result of judiclul decisions.
Nothing seems to be finally solved or answered. State fish and game manage-
ment agencies find it impossible to manage the resource.

The Senators and Congressmen of this State of Washington report that the
U.8. Congress is in no mood to discuss Indian fishing and hunting rights
quextions.

As far as T am concerned, these Congressmen have falled to open up a Con-
gressional dialog stating the problems. They should all be turned out of office.
Senators and Representatives who want to solve problems rather than sit on them
should be elected.

Washington State and Federal office holders, as well as bureancrats. say that
what we need Is more fish, that this will solve the problems. Yet blologiat Lloyd
Royal's steelhead study determined that once a certaln planting point was
reached additional steelhead smolts were only a waste

In other words, there is good evidence that you can’t in-
crease runs of steelhead when Puget Sound streams are currently
being gillnetted by Indian tribes.

Jf the Federal Government were to dump in 2z million amount of
dollars, there is a very good chance we could not increase the steel-
head run over and above what it already is, simply because it would
reach a point of diminishing returns in your planting.

I belleve that many Washington rivers are already at that aaturation point.
Thel lpeople who say, “What we need is more fish” are only half answering the
problem.

Simply put, what is it that sport fishermen want the Indian treaty fishermen
to do? The answer is to lay off the steelhead trout. If Indian gillnetters would
leave steelhead alone, a large part of the problem would disappear.

Salmon are looked upon by all parties as food fish, or commercial fish.

The steelhead has been elevated to game status by the legislature in Washing-
ton and by an overwhelming vote of the people of Oregon.

The major question whether Indians should continue to gillnet ateelhend and
especially those raised with sport fishing license money is a volatile one. We
see in it a mirror of the emotions raised in the Northern Ireland question. the
Cypriot question, the Arab-Israell question, and the Lebanese question.

It is a credit to both sides, but especially to sport fishermen, that they have not
turned to violence and done things such as destroy Indian gillnets. The atruggle
har heen fought in the courts and will hopefully be fought even more 8o in the
futnre in the U.S. Congress.

It is unfortunate that the U.8. Congress seems to walt until the crisis is at
hand before it attempts to solve it.

But the crisiy is bullding in State after State. and the pendulum will inevitably
start to awing the other way when aport fishermen and hur ters are pressed againat
the wall by continuing Federal court decisions that lack commonsense and thus
any public support.
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It's about time that a group of regional Congressmen assemble and deterinine
to give some legislative order and direction to the maze of court decisions which
only continue to bring the dense fog down lower, putting most everyone in an
ugly mood.

I could say a lot of other things, but what in effect all this
speaks to is there is a fantastic problem. It sceins like it is neces-
sary for al' parties to get together, and not only Oregon and Washing-
ton, but like Mr. Voss was saying, in California they are starting to
shoot guns down on the Klamath River.

In the State of Michigan there lias been another court case, I think
it is U.S. 4. v. Michigan, which is similar to the Boldt decision.

I think there are approximately 70 other cour! eases that have been
started because of the Boldt decision.

Some kind of policy needs to be determined. We can’t continually
wait and wonder and let the lawyers kick it back and forth in the
courts.

Chairman Arovrrzk. I think it would be better for some settlement
to be made, preferably by negotiation between the different factions.

I don’t think you can continue the emotionalism and the anger that
isf present on both sides and expect to have anything good come out
of 1t.

So I would tend to agree with you in that regard.

Senator Harriernp, Mr. Chairman, could I ask a question of Mr.
Amato?

I was intrigued by your reference to this fish biologist relating to a
point of dimmishing return on planning on smolt. Have we reached
that point at this time ?

Mr. Amato, In the case of some of the Western Washington Puget
Sound area streams. I think very much so.

And probably this would also be true of the Oregon coast streams.

The only ease where there might be some possibiﬁtics might be the
upper Columbia, where there has been so much destruction of adult
fish returning that you don’t have enongh spawn in the stream, and
consequently niight be able to put more steclhiead sinolt from hatch-
eries in. I don’t know how this works with salmon, but with a steel-
head. when they are released they are substantially larger than sal-
mon and maybe 6 to 7 to 8 inches, and they immediately start com-
peting with cach other for the available food resource in the stream
as they are migrating down to the ocean.

And if the available food resource is already being used by the wild
fish there or inaybe by an overflow of hatchery smolts, you just reach
a point of diminishing returns.

.\'ofn_mttor what vou put into the system, the same thing comes back
out of 1t,

Senator Hatrirern, Very helpful. One followup question.

Mr. AMaTo. Yes.

Senator Hartrmern. Would that be a point of view held by a majority
of fish biologists?

Mr. Ayato. I ean only speak for myself. Dr. Llovd Royal wrote
the repori for the Washington State Department of Game, and I can’t
really say with all matter of fact.

T am sure Dr. Donaldson could probably find out.

Senator Harrirrp. Thank you.
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Chairman Asourezk. Mr. Amato, the material you have submitted
will be made a part of the record.

Mr. Axaro. Thank you.

[The material follows:]

You Br THE Jubor
(By Hugh J. Rosellini, Washington State SBupreme Court Justice)

[Eorror’s Note: Federal District Judge George Boldt has given many Western
Washington Indian tribes the opportunity to gillnet from 30 up to 90 percent of
the steelhead you pay to raise by buying a fishing license.

[The Washington State Supreme Court recently decided that Indians have no
right to harvest steelhead paid for by sports men. I asked Washington State
18u:);eme Court Justice Hugh J. Rosellini if I could reprint his concurring opinion
n the case.

[Hopefully when the U.B. Bupreme Court reviews this case, it will agree with
Justice Rosellini's common sense approach and not "draw ideas out of the air”’
as did Judge Boldt.]

Rosellini, J. (Concurring). I concur in Justice Hunter's scholarly inter-
pretation of the Medicine Creek Indian Treaty. This interpretation should dis-
pose of the case.

However, Justice Hunter felt compelled by the language found in Washington
Game Department v. Puyallup Tribe, 414 U.S8. 44, 38 L. Ed. 2d 254, 94 F. Ct.
330(1973). to review the determination of the amount of catchable fish to be
apportioned between the commercial Indian net fishery and the hook and line
fishery of other citizens.

I believe that any apportionment of the fish run is contrary to the treaty and
the Constitutions of the United Ctates and Washington. Apportionment cannot
be sustained by the law, or the facts in the case.

I find nothing in the language of the Treaty of Medicine Creek, 10 Stat. 1132,
or in the Treaty of Point Elliott, 12 Stat. 927 (2 Indian Affairs Laws and
Treaties 600 [1804])), that would even imply that fish runs were to be appor-
tioned between the Indians and the white settlers. In fact, the treaties negate
any such interpretation.

The exact language of the treaty incorporated as it was in other similar
tresties contemporaneously negotiated with tribes makes it clear that Indians
were not to be excluded from fishing at their accustomed grounds, but these
rights were to be coextensive only with the citizens of the territory. Tlrus, the
Indians shall have all fishing rights that all the citizens bhave, and no Indian or
non-Indian shall have any superior rights.

Any other interpretation would distort the obvious meaning of the langusge.

Article III of the Treaty of Medicine Creek as noted, says:

“ArTicLE 1I1. The right of taking fish. at all usual and accustomed grounds
and stations, is further secured to said Indians, in common with all citizens of
the Territory, and as erecting temporary houses for the purpose of curing. to-
gether with the privilege of hunting, gathering roots and berries. and pasturing
their horses on open and unclaimed lands: Provided, howerer, That they shall
not take shellfish from any beds staked or cultivated by citizens. and that they
shall alter all stallions not intended for breeding horses, and shall keep up and
confine the latter. 10 Stat. 1183.”

There is no word in sny of the Articles or in any other treaty to suggest that
either the Indians or the white settlers intended that Indian tribes have a su-
perior right to fish not equally available to citizens of the Territory.

The treaty made with the Quinaielt, Quillehute. and other tribes, 12 Stat. 971-
72 (2 Indian Affairs Laws and Treaties 719-20 (1004]), employs identical lan-
guage to the Treaty of Medicine Creek concerning the right of taking fish in
common with all citizens of the territory.

The Treaty of Point Ellott, 12 Stat. 027. 928, with the Dwamish, Suquamish,
and other tribes employs the same language used in the Treaty of Medicine
Creek and the treaty with the Quinaielt and Quillehute:

“ArTticLe V. The right of taking fish at usual and accustomed grounds and
stations is further secured to said Indians in common with all citizens of the
Territory, and at erecting temporary houses for the purpose of curing, together
with the privilege of hunting and gathering roots and berries on open and un-
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claimed lands. Provided, howcver, that they shall not take shellfish from any
beds staked or cultivated by citizens.”

None of these treaties contains a hint that the Indlans would acquire fishing
rights superior to the citizens of the territory, or that the Indians would have
a property right to forty-five percent of the fish runs or any fraction of any fish
run. The treaty gave the Indians and settiers a right to be held in common:
the privilege ar opportunity of catching fish,

Similarly, in the Treaty of Point no Polnt, 12 Stat. 933, 834, Article 1V declares
that

“[t]he right of taking fish at usual and accustmned grounds and atatlons is
further secured to sald Indlans, in common with all citizens of the United
States; * ¢ **

It will be noted that there is a minor departure from the language of the three
other treatlex in dexcribing the settiers as cltizens of the United States rather than
as citizens of territory. One cannot find from this treaty or the three other
treatles any language which gives exclusive off-reservation fishing rights or any
apportionment of the fish runs.

What the treaty sald 1s that Indlans should not be barred from an opportunity
to fish any more than the settiers were denled the right to da o,

A treaty wigned in June, 1855 in Walla Walla Valley between the United States
and the Walla-Walla Tribe. 12 Stat. 845, 046, lllustrates that the Indians and
the United Statea were capable of using explicit language when 1t was desired
to give excluaive rights to Indians to fish.

Article I of the treaty says:

*[T]hat the exclusive right of taking fish In the streams running through and
hordering said rexervation 1s hereby secured to said Indlans, and at all other usual
and accustomed statlons In common with citizens of the United States, and of
erecting sultable hulldings for curing the same ; the privilege o hunting, gathering
roots and berrles. and pasturing thelr stock on unclalmed lands in common with
cltizens Ix algo secured to them.”

It can be seen that In the Walla-Walla Treaty, the Indlans reserved the exclu-
sive right to take fish from the streams running through and bordering sald
reservation and outside thelr reservation In common with the clitizens of the
United States. There war no difficuity In selecting the words to convey the
reparate ldeas of “exclusive rights” and “rights secured In common” with the
citizens of the United States.

The precise distinctlon between exclusive and shared rights held In common
with the cltizens of the territory were made In a treaty with the Yakima Indian
Tribe. (Ree 12 Stat. 951).

A reading of all the treatles which were signed at about the time of the Medicine
Creek Treaty In 1854 makes It clear that where an exclusive right was intended,
and when a right to fish In cominon with the settlers or citizens was Intended,
language wat used precizely to express the ldea of exclusive rights and non-
exclusive rights.

If it war intended to give 45 percent or any other portion of the fish runs to
Indian or White citizens, language could have been used to express that Intent.
1 find not even a hint that this was the intent of the treaties, 1 am sure that a
treaty which wonid have given away any percentage of the fish runs would not
have been ratified.

It must be remembered that the United States was inhablted by persons who
left thelr homeland because of religlous or political discrimination. They left also
hecause of economic discrimination. It must be remembered that game bhelonged
to the King and the estates of the lords. No one could hunt or fish without the
consent of the King or the lords.

In fact, poaching was a crime pnnishable by imprisonment or death. Thaux. it
swould have been Inconceivable that the citizens or settlers of the United States
waould have allocation of fish or game.

In any event. Article V1 of the United Statex Constitution reads:

“Thix Constitution. and the laws of the United States which shall be made in
pursuant thereof : and all treatiex made. or which shail be made. under the author-
ity of the United States, shall he the supreme law of the land: L

It will be seen that the United States Constitution, the laws made pursuant
thereto. and the treatles are the snpreme law.

The 1aws enacted must pass the test of constitutionality. The treaties which
are passed may not violate the Constitution and may not deprive the citizen of
any of his constitutional rights.
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Treaties are part of the domestic law and where, ss in this case, both parties
to g.e treaties are citisens of the United States, the provisions of the OConstitution
apply.

Otherwise, the Executive and the Senate could by treaty which involve rights
of the citisens disentranchise a class of citisens.

Any treaty rights that give Indians superior rights denies the equal protec-
tion of other “‘citisens” rights.

. Let me further state why I think an apportionment of the fish run is legally
necorrect.

It must be remembered that the steeihead fishery is financed by the purchase of
fishing licenses and steelhoad tagn by the fishermen.

None of the taxpayers’ money is used for hatchery planting programs in re-
stocking the rivers, except a very small amount furnished by the Federal
Government :

Without the hatchery-reared steelhead planted in the rivers, there wonld not
be any fish to catch and there won!d not be a natural run.

My conclusions are based on the following facts which logically follow from
the planting statiatics, and take into acconnt the misconception of what is natural
and whst is native steelhead.

The record disclosed that natnral or native steelhead is arbitrarily defined as
any steelhead that does not have any hatchery marking. The record disclosed
that the progeny of the hatchery-planted steelhead nnder this definition is arbi-
trarily counted as a natnral run of steelhead.

® [ [ . . . L]

Withont the massive infnsion of the hatchery fish, the steelhead runs subject
to the net fishery would have been depleted.

The evil of permitting net fishing for steelhead is that it will devastate the
run. The net fishery on the Skagit River exceeds 57 nets. Many of the nets are
placed alternatively from one side of the river to the center of the river.

The nets on the opposite aide are placed alternatively so that they intercept
2: nets placed on the other side of the river. The effect is to block all upstream

Steelhead are different from salmon, which spawn and die. Steelhead will
spawn and live to return to spawn again.

They are in a very poor condition after spawning and sre regarded as unfit
to eat. The nets not only take all the steelhead going upstream to spawn, but
will eatch all of the steelhead which hsve already spawned and are returning

ream.

Rnns of steelhead enter rivers at different times dnring the season, It is pos-
sible to deplete the run at a certain period.

It is urged that proper regulation can control the situation: however, the
record is replete with evidence that a net fishery cannot be successfully regulated.

The ineficiency of the enforcement of the regulation is shown by the fact that
in December 1975. the Indians caught 2,476 fish on the Puyallup River, while
1,341 sportsmen fishing by line and hook, caught only 102:

In Western Washington's Green River, 12,000 non-Indians caught only 50
fish, while Indian netters took 4,839.

0 .8(0)7n the Skagit River, 503 sportsmen caught 83 fish while the Indians netted
fish.

Conservation means the wise use of the resonrce, and in the management of
steelhead there mnst be necessary escapements for needed spawning to insure
the perpetuation of the resource.

The manner of fishing mnst be such that it can be controlled so it does not
impair or damage the necessary escapement ; and, further, the manner of fishing
itself must not be destructive.

The Department of Game. in order to conserve the steelhead runs. has placed
limitations on the manner of fishing and the catch limit of ateelhead.

Non-Indians must fish with line and hook (as opposed to the Indian net fish-
ing), and the non-Indian is limited to the maximum of 2 per dsy and ho more
than 4 in possession and & maximum of 30 per sesson.

This case is entitled Department of Game v. Puyallnp Indian Tride, Inc. It
suggests that the tribe itself is benefiting from the net fishery.

However, the record shows that there are approximately 830 members of the
Puyallup Tribe, of which 320 are over the age of 21.

Twenty Puyailup Tribe fishermen fish essentislly full time, 20 part-time, and
an additional 20 fish only occasionally.

Q '1]"‘.".
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The commercial value of steelhead caught by the Indians ix approximately
$10 a fish. The individual fishermen keep the proceeds of their fish sules und this
money is not shared with the tribe.

How can an apportionment of the catch, ax found by the Court, or forty-five
percent of the fish runs be equitable, fair, or conscionable when sixty Indians ure
allocated such a large proportion and thousands of non-Indians must share the
remainder?

Under the Treaty of Medicine Creek, the only guarantee to the Indians is
their right to the opportunity to fish, The treaty did not guarantee them uny
portion of the fish,

Even if apportioninent is permitted. should not the fish be divided more equitalily
between the non-Indians sportsmen and the Indians ?

It must be remembered that before the incredible doctrine of apportionment
was announced, the Indians had the same right to tish, and in the same manner
ax non-In’  ns.

The treaty Indians could fish as sportamen or as commercial fishermen,
whether it was by troller, gillnetting, or set net.

Heretofore, all citizens, whether Indians or non-Indians, were treated as equals.
:0;\" the courts have decided the rights of other citizens are inferior to Indian

ghtx.

I cannot subscribe to such a doctrine. I would hold that the treaty does not
permit or contemplate any allocation of the fish, but rather the opportunity to
fish and catch fish in the same manner as any citizen.

I would take cognizance of the fact that fixhing with fixed nets will devastate
the Ash runs and jeopardize one of the greatest natural resources of this State,
a result which could never have been intended by any party to these treation

S1LeTz Diexva
(By Phil Bladine)

[Epitors NoTE: A state suggested amendment to the Silets Indian Restoration
Biil would protect the rights of the State of Oregon to manage its fish and wild-
life for all citizens. 8o far, it has been refused by the bill's two co-sponsors,
Senator Mark Hatfield and Representative ILea AuCoin. Phil Bladine, who
supports1 the amnendment, is running for the congressional seat held by les
AuCoin.

Chaotic status of the Columhia River Salmon Fishery, under impossible man-
agement regulations laid down by the Federal Courts, has turned the once plau-
sible Siletz Indian Reservation restoration proposal into one of the most con-
troversial irsues facing us today.

There are few Americans who do not view with regret the treatment afforded
American Indians during the pioneer expansion era of our nation.

Establishment of most reservations was handled with near barbaric proce-
dures with little consideration given future welfare of the Indian nations.

Certainly this was irue in 1835 when varioux western Oregon tribes were
herded together on the 1,382,000-acre tract hetween Cape Lookout and the
Siltcoon River.

Inroads by white settlers, acts of Congress and administrative edicta eroded
both their lunds and numbers by 1954 when reservation status was terminated.

Proposals for restoration of Siletz Tribal status, ILR. 11221. sponsored by
Representative Les AuCoin and 8. 2801 sponsored hy Senator Mark Hatfield,
seek to provide some two thousand Indians Federal empioynent, health, welfare
and educational aid now avajlabie to treaty tribes.

Sponsors backed by State and Federal officials and legal counsel, believe the
measires provide no advantages to ciaim aboriginal hunting and fishing rights
not already available.

Indian spokesmen say they do not seek such rights.

Resource management officials disagree.

Representatives of Oregon’s Fish and Wildlife Commission has proposed two
alternatives: Include within the bills a provision requiring the Siletz to con-
form to State resource managemcnt lawx or pass legislation giving Siletz people
necessary henefits without reestablishing their reservation. Neither seems accept-
able to Indian leaders because it might prove a precedent for satistying similar
claims in other areas.
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Meanwhile, sportzs men and management experts are increasingly concerned
over militant demandxs by tribal representatives for up to total control of some
TeROUrUex,

John MeKean. retired Director of the Oregon Fish and Wildlife Department,
noted in a recently-published artlele: =M the Jannary 30 hearing of the Colum-
bla River Compact on a draft comprehiensive plan for apportiontment of Colin-
bia River fixh, spokesinen for the tribe clearly stipulated that they destred an
option which wonll llave termiunated all nem-Indian fixhing in the ocenn nnd
Columbia River, both commercinl and recreational.”

Similar pronouncements inve heen made in regard to Puget Sonnd Bsheriex,
and the State of Washington hns totaliy intpossible management conditions un-
der the Federal Conrt declsions,

Sportsmen know onr fragile coastal stream fisheriew, long free of commercinl
harvext, conld not be maintalned for common wsage under similar court decisions,

Larklug in the background, meanwhile, s the possibility the courts witl move
to accept new Indian ancestral elnims to timber, minerals and water resonrces on
land~ they once held.

It ix frightening to eonsider the potentinl havoe from declsions such as that
handed down by Judge Boldt in Washington and Judge Belloni on the Colimbia
if applled to these Forest Service, BLM and other resonree lnnds

Unxettled elalms by many Indian tribex, many of which far precede termina-
tion. muxt be settled either in Indian Claimx Conrt or by Congress,

1 tnlly agree with MeKean that “the solution rests in nltimate recognition by
Congress that any deht to Indian people ix a national obligation which should be
ghared by all of the population.” Payment of debt must not he shonldered by
citizens of a particnlar region or endanger vital recreation and commerelal re-
sonrces which must e maunaged for the national welfare and connnon nsige by
all citlzens.

1t xeems fmpractical to continne the conrse of mistakes our nation has followed
in handling Indian needs over the course of our national histery,

We have lurched and hnlted, furched and halted on programs to meet theie
needs and provide access to first elass citizenship.

The United Statex is a melting pot of ethule people with great pride in its
capability to forge those diverse geonps into n cohexive national nnity.

The process hns not robhed each of pride of origin, color, religion or creed.

Only in our appronch to Indian Is<ues, with fonndation on a great gnilt com-
plex. lnve we considered nearly xeparate nationnl statns within onr honudaries
for one particular people.

The isrues we face in Oregon are repeated many times in other gections of the
UK

Only Congress, after legitimate claimz are settled. ean enact declsions to golve
these problems and perpetunte those resonrces which must be protected by round
state management.

John McKean strikes a receptive note when he concludes: =1 have mneh sym-
pathy and rexpect for Indian people, lnt T also believe that the constitutlonal
principal that all citizens <hall have equal opportunity shonkd prevail in the
apportiontnent of the State’s fish and wildlife reronrces. 1 hope to live to xce
that day.”

CoMMERCIAL INDIAN Gitt. NET FIRUERIES 0% THE KLAMATID ANn TRiNiTY RIVERS
IN CALIFORNIA Spern HARD TIMES FOR SALMON, STEELNEAD, AND Spcrr Fisunrs-
MEN

(By H. L, Jogeph, M.D., Chairman, Steelhend Committee Cnlifornia Tront)

Dear Rlll: Every “low water year” Is destructlve to Callfornia eoastal stream
steelhead, and 1976 1s one of the worst on record. Coastal streams are dry or
drying up, and populations of juvenlle anadromous fish are helng decimated In
huge numbers. Last spring’s late raink saved some of the fish in the more
northerly streams, allowing smolts to escape, generally the vear has been a
dizaster, more sn towards the routh,

As streams dry up. predatory birds, mammale and snakes finixh off the re-
malning small fish which manage to survive high water temperatiurcs, The
entire food ehain It effected adversely.

Man. the predator, did hls part last winter when low, clear water made
steelhend more vnlnerable. Several “sportsinen” were heard boasting of having

Ic <03

Aruitoxt provided by Eic:



E

201

killed over one hundred steelhead during the season. The impact of this dry
year will be felt by anglers at least until 1979,

Re the Indian netting on the Klamath and Trinity, a state of confusion exl-t,.
and nobody seems to know exactly what is happening, or if they do, they won’t
discuss it.

There are no means for accurately assessing the effects of the nets on the
salmon and steelhead.

The Department of Fish and Game has no legal authority on the reservations
and has adopted & “hands off” position.

Current steelbead policy as adopted (in part) last year by the Commission
states: "The Department ghall develop and implement programs to measure,
and, where appropriate, increase steelhead population size and angler use and
success, consistent with the objectives of providing quality angling and main-
taining a healthy resource.”

8o far, no such programs have been implemented, and fish populations, anglet
use and success remain unknown quantities.

Until such vital baseline information is obtained, how can the effects of the
nets be determined ?

The Department of Fish and Game still mightily rexists efforts to try a
punch card system, with the argument that it would mainly measure only
“tishing conditions”,

Nevertheless many observers strongly believe the netters are over-harvesting
the tish, particularly salmon.

Reportedly, the mesh has been large enough to allow most steelhead through,
but we have heard stories of nets with smaller mesh; however, as runs arrive,
more nets go out.

Rumors are rampant about the commercial sale of the fish and about nossible
regulations of afl fishermen on the reservation.

Apparently the netters are somewhat organized bt have many problems oa
which they cannot agree amongxst themselves.

At least there is the potential for serious damage to the fishery.

lLegally, the Indians have the rights for the unrestricted harvest of fish and
game on the reservations.

A 1060 court case extended their rights to include the lower twenty miles of
the Klamath in addition to the lower 12 miles of the Trinity and the Klamath
for 20 miles befow Weitchpec, which they already had.

A 1900 court case extended their rights to lnciude the lower 20 miles of the
Klamath in addition to the lower 12 miles of the Trinity and the Klamath for
20 miles below Weitchpec, which they already had.

The unrestricted rights date from a May 27, 1975 court decision which started
with the 1960 case and finally denied an appeal by the State for the authority to
reguiate hunting and fishing on the reservation.

This was a long legal battle in which the State Appellate Court affirmed a
lower court decision. Subsequent appeals by the State were denled both 1.y the
State and U.S. Supreme Courts,

A suggestion: Everyone, Indian netters, sport and commercial fixhermen, resort
owners, landowners. and others, stands to lose if the fishery resource is seriously
and permanently damaged.

Already fish habitat has suffered terrible destruction from which it may never
recover.

Some type of management regulations on the reservations, based on sound bio-
logical principles, are ensential.

Since the authority rests with the Indians, let them exercise it by issuing
guidelines, with profeasional fishery blologists acting ax technical advisers:
however. uniess the Indians can agree among themselves on a definite course of
action, settlement may be impnasible and the resource lost by defautt.

It agreeable, an independent authurity for fishery management could be estab-
lirhed. with representation from sll concerned groups, but firet communications
must be oper.ed before more tempers flare and the groups become niore polarized.

Ax hoards of steelbeaders descend on the rivers thix fall, some sort of regula-
tione may be necessary to protect them as well as the fish.

Cal Tront attempted to arouse the interent of a professional environmental
arbitrator in Seattie, but there has been no response.

Cool heads are needed which are willing to trust each other and talk at length
until the matter is settled before it is too late.

Q
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OpPeN LETTER TO SkNarorR Maak HATFIELD
(By Frank W. Amato)

Dear Senator Hatfleld: I am extremenly concerncd about the Siletz Rextora-
tion Bill and feel that I must oppose it until Congress guarantees to the State of
Oregon the right to manage its own tish and wildlife resources. I do want the
involved Indlans to receive ali the Lelp that would bhe made avallable to them
through restoration of their tril:al status; however, I do not want to see Oregon’s
tisheries program destroycd as has happened In the State of Washington.

Because of the state of affairs in Washington, the NV Steelheaders Council
of Trout Unlimited will become very active in the next few months in showing
the citizens of the Northwest how they are being ripped off by Federal Judges
Bolt and now Belloni.

We lave appealed our case to the U.S. Supreme Court, and they have refused
to consider it. 8o now it is time to go to the people.

Good law a8 well as good interpretation of the law must be based on common
sense. Judge Boldt's Decision lacks common sense (and thus popular backing).

It will be our objective in the next few months to publicize some or all of the
following injustices which are being perpetrated on the citizens of tne Northwest
hecnuse of the rigid, uninspired interpretation of onc judge (now apparently
backed up by the U.8. Supreme Court).

JUDGE BOLDT'S DECISION

The words “in common” in the treaties, reserve to the treaty tribes the right
to all of the following: (a) all the fish they can catch on reservations; plus (b)
all the fish they can eat; plus (c) all the fish they can use for ceremonies; plus
(d) fifty percent of all of the harvestable fish that reach their “usual and ac-
customed grounds and stations”; plus (e) extra fish to replace fish that do not
reach the ““usual and accustoned grounds and stations.”

Judge Boldt's Decision lacks common sense and is unfair to the citizens of
the Northwest for these reasons:

1. Who pays for raising the steelhead trout (and salmon) which treaty
Indians are catching in their gillnets? The answer is, you do.

Your fishing license money goes to raise the steelhead trout Indians are
gillnetting.

In addition, each time you purchase a piece of tackle, you pay a hidden Federal
Excise Tax.

That money is also your tax money and goes to raise fish which are caught in
Indian gillnets unregulated by the State.

Judge Boldt has allowed Indian commercial gilinet catches of steelhead trout
to exceed eighty percent of the harvestable run in some streams. The Indiaus do
not pay anything to maintain the fishery!

2. Sport fishermen conservationists have long tried to save wild rune of
steelhead trout (those which spawn in the wilds, unaided by man). Wild runs
sre very valuable because of their special genetic adaptation to each stream.

Also, wild steelhead trout provide sport anglers with a greater size range
than do hatchery steelheud trout. Esthetically it is pleasing to hoop and release
a wild steelhead trout.

Indlan gilinets do not discriminate hetween wild and hatchery steelhead; they
kill all fish whose gills get entangied in the web of the net.

Tribal Indian gillnet fishermen will probably destroy the genetic pool which
makes large steelhead, for their gillnets wlll always select the largest, most
robust fish to kill, while letting a ftew smaller fish go through.

‘When sport fishermen hook a large steelhead on sport tackle, the big fish
usually gets away unharmed.

If you get awsy from a gillnet but have your gill torn (which is easily done),
you bleed to death.

3. Over the Yyears, the states of Oregon and Washington and the Federal
Government have allowed a large steelhead trout sport fishery to develop. Ap-
proximately 850.000 anglers fish for steelhead in the two States. Then along
comes a Federal judge who gives up to eighty percent of the steelhead in the
Puget Sound case area to a few hundred Indian commercial fishermen, Thus.
one judge wipes out what used to be a wonderful sport fishery enjoycd by and
paid for by tens of thousands of sport fishermen.
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We know Indlans got a raw deal from both State and Federal Governments
in the past. But is it fair when the Federal Government steps into a State and
savagely cuts down a long-established sport fishery to make up for its own
misdeeds of long ago? We feel that two wrongs do not make a right!

4. Just two years ago the citizens of the State of Oregon voted overwhelmingly
to make the steelhead trout a game fish. In 1031 the Washington State Legis-
lature made the steelhead trout a game fish. In hoth cases this was an indication
on the part of the citizens in both states that they felt the steelhead trout was
too valuable a resource to be caught commercially in gilinets.

5. Indians never had the means to fish for steelhead trout efficiently until the
coming of Western technology. Yes, they could harvest a few steelhead with
spears and dip nets, but it was the introduction of the gillnet that made it pos-
sible for Indian treaty right fishermen to clean out streams as they have been
doing this winter.

For example, as of January 13 for the winter run on the Skagit Rlver In
\Vashington, sport fishermen had taken three hundred and two steelhead while
Indian commercial gilinet fishermen had taken three thousand four hundred
ninety-nine!

6. Judge Boldt has decided to qualify fourteen different tribes (if they meet
certain requirements) to self-regulate their own fisheries. This is the same ax
throwing the fox into the chicken coop! Imagine, if you will, what would happen
if we allowed the timber industry to regulate the national forests, or if the auto-
mobile Industry were allowed to determine automobile safety standards, or if
utllity companies were allowed to set safety standards for nuclear power
plants, or if the real estate industry were allowed to make zoning regulations.
What kind of a mess do you have when fourteen Indian tribes attempt to set
their own regulations on some of the same rivers? Where do they get expert
fisheries advice? Who pays for it through the BIA (Bureau of Yudlan Affairs)?
The taxpayer, you and I! There should be one single fisheries regulator, the
State. in our opinion.

7. Judge Boldt attempted to help the Indians with his decision. Instead it has
had a reverse effect.

Although a few Indian commercial gillnet fishermen are making good money
selling their steelhead trout, which were raised with your tax money and mine,
all Indians are losing the support and understanding of a large majority of the
citizens of the Northwest. There 18 no doubt that we all ought to correct injustices
done in the past to Indians. However, you do not correct one injustice by per-
petrating another one on a much larger segment of Northwest society!

STATEMENT OF RANNY RANCOURT, PRESIDENT, SAVE OREGON'S
RESOURCES TODAY (SORT)

Chairman Asourezx. Mr. Ranny Rancourt.

Mr. Rancourt. Mr. Chairman, Senator Hatfield, my name is Ranny
Rancourt.

I speak today as president of Save Oregon’s Resources Today, bet-
ter known as SORT.

Formerly, this organization was called Save Oregon’s Rainbow
Trout and 1t was this group that was responsible for measure 15
which was passed in November 1974. That finally gave steelhead trout
its rightful designation asa game fish.

Incidentally, 458,000 people voted for that measure, over 60 percent
more votes than Governor Straub got.

Naturally, we are elated by the landslide vote, but our cheers had
hardly died down when we faced another problem much more devastat-
ing and broader in scope.

I refer, of course, to Judge Boldt's decision and I will skip part of
the tcsuimony in the interest of time.

Judge Belloni ordered the Fish and Wildlife Commission to de-
velop a comprehensive plan that would result in the 50-percent harvest
by the Indians.
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The best expert in fish management has not been able to arrive at a
satisfactory solution—and they have been working on it, believe me—
asit is a near impossible decree.

Figure, if you will, several runs of anadromous fish intermingled
in the ocean—salmon and steelhead destined to return to the many
different streams where they were spawned. Some are heading for
the lower rivers below Bonneville Dam, the Williamette, the Cowlitz,
the Toutle, and many others.

Downstreain Columbia River hatcheries raise millions of fish and
these will not go over the dams into the Indian nets, but will return to
their native water. And also, of course, we have the coastal streams
along Oregon and Washington.

Yet the Federal judges have ruled that the treaty Indians are en-
titled to 50 percent of the fish still in the Pacific Ocean.

How in the world can anyone tell how many salmon and steelhead
caught by offshore trollers, charter boat operators, and private sports
boats were destined to go over Bonneville Dam{ Again I say it is im-
Eossible for anyone to arrive at an accurate figure, even the most able

iologists. It is a directive that cannot be implemented.

The section of Judge Boldt and Belloni's ruling that the non-Indian
fishermen cannot understand is how he arrived at the 50-percent
figure. “Fishing in common with” the wording in the treaty does not
mention a particular percentage. Rather, I believe that one could take
it to mean that one could take it to mean that every citizen’s share
should be equal.

As you know, Indian problems are springing up all over the
country.

As was already mentioned here. on the west coast the Klamath In-
dians, who were well paid for their land by the Federal Government,
now claim exclusive fishing and hunting rights on their reservation,
and have defied the Department of Fish and Wildlife attempts to reg-
ulate and manage the fish and game population.

Just recently, a California tribe declared arbitrarily that the Kla-
math River Indian lands were off-limits to non-Indian users, and
ordered them off the land at the mouth of the river.

They Flanned to declare an exclusive Indian fishery on the entire
leneh of this famous fishing stream.

Where is it all going to end? We feel that drastic congressional
action is necessary to stop this movement before it engulfs us.

I am sure that you are aware that this takeover is spreading all
over the country, not only in fishing and hunting but also in timnber
rights, water rights, and mineral rights.

Sportsmen who J:a_v for the largest share for {)ropagating and the
management of fish through their purchase v licenses and tags, in
addition to the Federal tax on fishing equinment, are becoming more
disenchanted with these developments.

If they refuse to buy licenses, and many whom I have talked to are
considering it. who then will pay for the rearing and administration
of the fishery ?

Not the Indians; thev don't buy licenses: they don’t pay poundage
fees. They have a free ride at other’s expense. '
T trust that this Commission will return to Washington with a much

better knowledge of the severity of the crisis after reviewing the testi-
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mony today and will request immediate action by the Congress to
remedy this deplorable situation.

I thank you.

Chairman Asourezk. Mr. Rancourt, I just have one comment.

Some of your testimony is rather inflamniatory. I can see why it
might be difficult for non-Indians to sit down with Indians and try to
discuss the matter.

4 When you speak in these terms—maybe you don't even want to sit
own.

But if T can just offer a free suggestion—I won't charge vou for it—
and it is probably worth what you pay for it. But it might be more
beneficial to you and the people vou represent if you were able to sit
down and rationally discuss this thing with the Indian tribes and
other people. I understand both sides have their point of view, and
that cannot be discounted by anybody. But it should just seem to nie
that inflaming the issue in this nature is just not going to help mat-
ters at all,

Now, maybe you know better than I do, but I—

Mr. AyaTo. Senator, vou continually say that we should sit down
with the other side and discuss the problems. I think we are at an im-
passe in the case of the Siletz restoration bill. We did sit down with
the other side, and what we asked for was an amendment that would
guarantee that the State of Oregon would maintain the right to man-
age its own fish and game resources. This was unacceptable to the
Indians. It was the only thing acceptable to us to protect what we
believe in.

Consequently, we are at an impasse. There seems to be no more sit-
ting down. Where do we go from here?

The reason we have a U.S, Congress is to solve Federal problems.

Chairman Asourezk. It is very true. The reason yvou have the U.S,
Congress is to try to resolve these fairly, if the Congress is capable of
doing that, which may or may not mean that they will agree with
you or disagree with you. That is really a fact of life, '

All Iam saving is Uthink the question is broader than just the Siletz
restoration bill. And if vou can't sit down with people on the Siletz
bill, yon ‘)mbably can't sit down with them on any other issue.

The only point I am trying to make is that you may not sit down
ever and be able to negotiate. but I know one thing for sure, you aren’t
going to do it if people on both sides continue to inflame the issue.
That is all T am saying. )

Mr. Amato. T ain sure that we have good feelings towar(.l one an-
other on both sides. There is no doubt. The problem is that, in & way,
& lack of communication makes feelings worse. Communication really

helps.
“hairman Asovrezx. I agree with that, L
Mr. Axato. But I think that we found with what commumatmﬁ

that has been done, that we haven't really gotten any place. If you loo

at western Washington, and the various rivers around Seattle that are
in the Bold¢ decision area—maybe 20 or 80 rivers and 14 or 15 tribes—
#nd then you think of sports fishermen organizations and sport fisher-
men, most of these people work 5 days a week. On Saturday and Sun-
day thev hone to go fishing. Thev have very little time to sit down
an?? 410 Tnd'ans. and they don't Lave any offi~ial eapacity to do =0,
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It has just become an impossible situation. Sometimes standards
have to be laid down.

Chairman Amovrrzr. Yes: I agree with that. I think it is better
to take the time to sit and talk with them rather than take the time to
shout at them. That is the only thing I am trying to say.

I understand people making a living have a difficult time. It would
seem to me that their representatives. whose job it is to represent them
and take the time, would then try and arrive at some reasonable accom-
modation on both sides.

T am not just saying it is the non-Indians. I think you probably also
recognize—or tt least I do, and I hope you do—that the impasse you
arc at now is the result of escalation over the years of a lot of probiems
bet ween the two factions.

One side has mistreated the other and the other side has mistreated
that one, and it just keeps building up. I would suggest that that esca-
Intion ought to stop before you sit down and arrive at any kind of a
rational solution.

T don’t really mean to keep repeating this, but I have just got to say
that as a basis of this matter. The treaties that were written are not
just pieces of paper; they are solemn documents, just like the contract
that 1s written in any business.

If you sign an agreement to buy a house, you expect the other side
to live up to that agreement. But in any event, these are actually living
documents, they are not just obsolete pieces of paper that we are talk-
ing about. That is what comprises the basis of this very serious

problem,

! Now, the documents were arrived at because of an existing situation
in the last century. If the Indians had been allowed to keep all this
land. we wouldn’t have needed the treaties, right? And the~ would
have been able to fish for 100 percent of the fish, not 50 perceu.

But the fact is the treaties were written and somehow we have got
to try as best we can to look up to those obligations so that everybody
can live fairly under these obligations and under the laws of the

United States. .

That is the only point I am tmeg to make.

Mr. Voss. May I just say one last thing? o .

I would like to show you our problem at this 1gmmt. Yes, it is true,
those treaties were written. That is important. But at the same time,
2 years have passed now and we are destroying a resource. In 2 more
years a eomp{:au cycle. That is why we are so excited, that is why in
another year, true, we may have a confrontation. That looks very bad,
too. But two seasons have gone by and we have lost those native fish.
We can’t stand two more seasons becanse there won’t be any more.

Senator Harrmmo. Mr. Chairman, I think what you are saying is
$e%recty rights will have utterly no meaning if there is no resource to

vide.

Mr. Voss. That is l'ifht2 Senator.

Senator Harrmwo. I think your point is well taken.

I would like to say that the chairman has just made a very judicious
statement, with which I would be associated. I think it is illustrative,
by Mr. Amato’s reference to the Siletz restoration bill, that the mood
and the whole atmosphere has been very difficult in this State, and the
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region, to deal with something that doesn’t have anything to do with
ﬁsﬁling and hunting rights now. L

Mr. Amato indicated that an amendment was proposed to maintain
the State’s rights for fish management. If the State has present author-
ity, there is nothing in the bill that will change that authority because
it doesn't even address itself to fishing and hunting rights.

It explicitly states in that restoration bill, “Nothing in this bill shall
constitute the granting of any fishing or hunting rights.” .

Mr. Chairman, we are not dealing with a treaty here because there is
no existing treaty with the Siletz. Because of the frustration of that,
the peogle in this area, Indian and non-Indian alike, feel that on a
simple health and education bill—restoration of Siletz—was seized
upon by some as a vehicle to try and solve this broader issue of fishing
and hunting rights.

We are here today holding s hearing on that, and I think it only
illustrates the kind of suspicions and mistrust atmosphere that has
developed here.

It is very difficult to resolve conflicts under these circumstances, and
if we don't resolve it soon we won't have any resources to be dividing
one way or another. .

Chairman Asourezk. That is true. I think you can lay it on Con-
fress for vacillating for so many years on this decision. But I also
10pe you will a with me that if you ask Congress to ram a solu-
tion down the tﬁmts of either side, without some kind of a rational
dialog between the two sides ahead of time, that Con might do
something that one side or the other may not like at all. I don’t think
we ought to come to that point in the country yet. You can do that ina
dictatorship, but I don't Sﬁnk you ought to do it in the United States.

Mr. Amaro. We are almost guaranteed, too, that the situation will
get worse and worse and worse until something has to be done. There
1s no doubt it is developing in States all across the country.

Senator HatrmxLn. That 1s why we are here.

Mr. AxaTto. Maybe there isn’t enough pressure yet to have an accom-
modation among all the groups and parties.

What really raises the ire of northwest fishermen, I suppose, is the
idea that steelhead are being caught in gillnets. In the case of Wash-
ington, there is maybe a quarter of a million steelhead caught per year
by sport fishermen. Now tha